INDEX. 


ABSENCE, presumption of death, 385. 


ACCOUNT : 
Splitting up, 478. 
Running, 484. 
Of administrator, not conclusive, 538 (3). 


Referee’s judgment on, and effect of, 364. 
ACKNOWLEDGMENT OF DEBT, 401 (2). 


ACT OF ASSEMBLY, validity of, must be passed upon by proper plead- 


° , o- 9 
ings, 37 (3). 


ACTION TO RECOVER LAND, AND FOR BREACH OF COVE 
NANTS IN DEED; 

1. In an action for damages for breach of covenants in a deed, the court, 
under the “prayer for general relief,” will give such relief as the 
justice of the case demands. Price v. Deal, 290. 

2. If the action be for breach of covenant for quiet enjoyment, an eviction 
must be alleged and proved; but if for that of seizin, it is sufficient 
to negative the words of the covenant and to allege and prove the 
grantor had no title. In either case the measure of damages is the 
price paid for the land, with interest. Jb. 

3. Where the title of the grantor fuils as to a part of the land conveyed, 
as here, and the grantee pays a hundred dollars to extinguish the out- 
standing title, the measure of damages is the sum so paid, provided 
it does not exceed the value of that part as assessed by the jury ; but 
if it exceed such value, the rule for the guidance of the jury is not 
the quantity, but the value that such part proportionately bears to 
the value of the whole tract, estimated by the consideration in the 
deed. Jb. 

1. In ejectment, the issue as to damages ought to be submitted along with 
the issues upon the main question (here a parol trust), with instruc- 
tions tothe jury that if they find the latter in favor of the plaintiff, 


then to assess his damages: but if for » defendant, then they need 


not cor sider the issue as to Cemegcs cok ve. We oe. 
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5. The plaintiff alleges he is the owner of a tract of land, describing it 


9, The averment in the complaint of the 


» 


by well-defined boundaries, and that defendant is in possession of part 
of the same; and the defendant claims title in himself and admits 
he is “in possession of said tract.” The plaintiff introduced in evi- 
dence a grant covering the whole tract, and the defendant proved he 
had been in possession of a small part, included within the bounda- 
ries, for thirty vears before suit brought; Held— 

(1) The admission in the defendant’s answer must be understood t 
be confined to the part of which he is alleged to be in possession. 
(2) The failure to disclaim title to the part outside of that admitted 
to be in his possession, will not affect the defendant's right to remain 
in possession of so much as he shows titleto. Cowles v. Ferguson, 308. 

Held further ; The plaintiff may recover and the defendant will retain 
so much of the land as each shows himse!f entitled to upon the evi- 
dence, unaffected by the fact that both set up a claim to the whole 
tract. Ib. 

Distinction between the former practice in ejectment where possession 
was recovered without affecting the right of property, and the con- 
clusive effect of a judgment as to title under THE Cope, pointed out 
by SmitnH, C.J. Jb. 


‘ 


In ejectment, the plaintiff alleged that he was the “owner in fee of the 
land,” and that defendant “unlawfully withholds possession thereof 
from the plaintiff”; and the defendant denied the first allegation, but 
made no answer to the second; Held, that an issue as to the plain- 
tiff’s seizin in fee was immaterial, inasmuch as the failure to answer 
the second allegation was an admission of the wrongful withholding 

the poussession from the plaintiff. Tyson v. Shepherd, 314. 

“unlawful withholding” is suf- 

ficient nnder THe Cope. Jb. 

. The defendant's defence, resting upon an alleged possession of the 
land under one of several tenants in cammon, has no application to 
the facts of this case. Yancey v. Greenlee, 317. 

One of several tenants in common may sue for the recovery of pos- 
session of the whole tract. Jd. 

Plaintiff leased to a tenant and defendant evicted the tenant, there- 
upon the plaintiff and his tenant joined in an action against the 
defendant for the recovery of possession of the land and for damages. 
After verdict for defendant, the plaintiff moved for a new trial, upon 
the ground that the action was for a trespass on the possession of the 


tenant, which motion was refused ; Held, no error—there being no 


allegation or issue in reference to the tenant’s possession, and plain- 


tiffs’ resting the whole case upon their title. Maxwell v. Jones, $24. 
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. The act of assembly requiring defendant in ejectment to give bond 
for costs and damages, before putting in a defence to the action (THE 
am 


CopE 7237), does not abridge the power of the court to appoint a 
receiver to secure the rents and profits. Kron v. Dennis, 327. 


Where thirty years actual possession of land is relied upon to pre- 
sume a grant from the state, it is not necessary to show that there 
was any connection between the successive occupants during the 
period. Nor will a three year breach in the continuity of possession 
repel such presumption. Cowles v. Hall, 330. 


In ejectment, as well as in an action to recover personal property, 


the verdict and judgment conclusively determine the matter in 
issue between the parties. Johnson v. Pate, 334. 

Where plaintiff in ejectment claims under a mortgagee’s sale, and also 
by reason of an estoppel arising out of a judgment against the defend- 
ant ina former action, involving the title to the same land; Held, 
that a general denial of plaintiff’s ownership does not controvert the 
existence of the record of said judgment. Jb. 

In ejectment, where a tenant is defendant in the execution under 
which plaintiff bought, and had a legal estate in the land liable to 
sale by the sheriff, the plaintiff purchaser can recover possession, and 
no intervening party can come in and obstruct the action. Bryant 
v. Kinlaw, 337. 

But if the tenant be a mere locum tenens, holding as servant or agent 
of the owner, then the owner may be let in as a party defendant, not- 
withstanding the sale of any supposed interest of the debtor ten- 
ant. Jb. 

ITeld further: If a stranger to the tenant sue and there is no privity 
between them, the real owner may come in and assert his own supe- 
rior title to protect the tenant’s possession; and this, even where the 
tenant has an estate for years in the land. Jb. 

In such cases, an application to be made a party defendant must dis- 
close the character of the tenancy, and show whether the tenant had 
an estate liable to execution, even although the plaintiff alleges a 
seizin of an estate in fee in the defendant ; for the sheriff’s deed con- 
veys no greater estate than that possessed by the debtor. Jb. 


Defendant is not estopped to show title in third person, where execution 
under which the land was sold conferred no power on officer to sell. 
Peebles v. Pate, 348. 
ACTION TO RECOVER LAND: 
See Tax Titles. 
Wife may defend suit against husband, 345. 


Bond of defendant, 545. 
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ACTION FOR CONVERSION, 182. 

ADDITIONAL TERMS OF SUPERIOR COURT, 115. 
ADMINISTRATION OF OATH, 676. 

ADMISSIONS, party bound by, 142. 

ADVANCEMENT OF SUPPLIES, 276 (2). 

ADVICE TO EXECUTORS, 604. 


AFFIDAVIT: 
Of surety to appeal, 648 (2). 
Need not be signed by affiant, 151 (2). 


Sufficiency of in attachment, 154. 
AFFIRMATION OF JUDGMENT, 29. 


AGENCY: 
1. A demand and refusal to account are necessary to terminate an agency 
and put the statute of limitations in operation. Patterson v. Lilly, 82. 


2. In a suit for damages against the principal for the tort of an agent, the 


plaintiff alleged, and testified, that he hired a horse to the agent who 
was travelling about the country selling steam engines, in the inter- 
est of his principal (a manufacturing company), and that the horse 
was injured by misuse and overdriving. The defendant admitted the 
agency, but asked the court to instruct the jury that there was no 
evidence the agent had authority from the principal to hire horses, 
which was refused; Held, no error. Huntley vy. Mathias, 101. 

3. Such an agency includes the incidental powers necessary to carry out 
its purpose, and the evidence tended to show that the agent hired th« 
horse in the course of his business, and for the benefit of his princi- 


pal. Tb. 


A draft signed by an agent is a sufficient memorandum of a contract 


to fulfill the conditions of the statute of frauds, and binds the princi- 


pal, though the name of the latter does not appear in the instrument. 
The authority of the agent may be shown aliunde, and such authority 
need not be in writing. Neaves v. Mining Co., 412. 

5. Therefore, where an agent of a corporation agreed to buy land and 


deliver drafts to the vendor, which were drawn ody one of its 





officers and endorsed by said agent, and a deed was thereupon exe- 


cuted to the company, but the drafts were protested for non-payment; 


Held, in an action by the vendor to recover the purchase money, that 
the company is bound by the contract. Jb. 


AGRICULTURAL LIEN AND MORTGAGE, in same instrument, 276 (2). 
AGRICULTURAL SUPPLIES, what are, 276 (2). 

ALLEGATION AND PROOP, 50, 182, 747 

AMENDMENT OF PLEADING, refusal to, appealable when, 142. 
AMENDMENT OF PROCESS, 64, 134. 

ANSWER, effect of withdrawal of, 260 (4). 


APPEAL: 
1. An appeal will not be entertained where the transcript does not show 


that the action was properly constituted in the court below. Mark- 


ham v. Hicks, 1. 

No appeal lies from an order recommitting the report of a referec. 
Torrence v. Davidson, 2. 

An appeal does not lie from an order recommitting the report of a 
referee with instructions to correct the same in conformity to the rul- 
ling of the court. Grant v. Reese, 3. 


Appeals must be brought up to the term of this court next after they 
are taken. Office v. Bland, 6, and Suiter v. Brittle, 19. 

An appeal will be dismissed where the transcript fails to show a judg- 
ment of record from which the same was taken. Logan v. Harris, 7. 

Where an appeal is taken and the record fails to disclose the grounds 
upon which the party seeks relief (here against an execution), the 
court will remand the case that the record may be perfected. Bure 
v. Simmons, 9. 

An appeal must be entered of record in the court below, and the trans- 
cript of the record must show the same, in order to give this court ju- 
risdiction. Moore Vv. Vande rburgq, 10. 

But as it appears that an appeal bond was given, the case is remanded, 
that the record may be amended to show the appeal was taken, if 
such be the fact. Jb. 

Where an unjustified undertaking on appeal was filed with and ap- 
proved by the clerk, as shown by his memorandum, but no note made 


49 
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on the record that the same was accepted by the appellee without ob- 
jection ; Held, that the subsequent signing by the counsel of the appel- 
lee of the case settled for this court, does not constitute a waiver in 
writing of the legal requirements in perfecting appeals ; and hence the 
motion to dismiss the appeal for want of justification of bond was 
allowed. MeMillan v. Nye, 11; and Lytle v. Lytle, 647 ; and the affida- 
vit of surety to appeal bond must show that affiant is worth double 
the amount specified in the bond. Jb. 

The court express astonishment that appeals should be taken without 
perfecting them according to law, and say, that if they were disposed 
to grant relief against such negligence, they have no authority to do 
so. Hemphill v. Blackwelder, 14. 

A petition for a certiorari as a substitute for an appeal, must be filed at 
the term of this court next succeeding the rendition of judgment 
against the petitioner. Cross v. Cross, 15. 

A mandamus requiring a judge to settle a case on appeal, upon excep- 
tions filed by the appellee, will not be granted where the party 
himself is guilty of laches. Jo. 


\ certiorari will not be granted for an alleged omission on the part of 


the presiding judge to state exceptions taken on the trial, where the 


record shows that he settled the case on appeal, upon consideration, 
after his attention was called to the matters of complaint. It is only 
where it plainly appears that, by mistake or inadvertence, the judge 
failed to state something which ought to appear in the case, that a 
motion for the writ will be allowed. Currie v. Clark, 17, and Cheek: 
v. Watson, 302. 

An appeal was dismissed, upon motion, for the reason that the surety 
to the bond had not justified; and the appellant then applied for the 
writ of certiorari, stating as an excuse for non-compliance with the 
statute that it was not the practice in that court for sureties to justify, 
and that he was not aware of the recent decisions enforcing the statu- 
tory obligation; Held, that upon his own showing he is not entitled 
to the writ. The court will require a strict compliance with the 
statute regulating appeals. Smith v. Abrams, 21. 

An appeal will be dismissed where there is no statement of the case 
and no bond with proper justification filed within the time allowed 
by law. Royster vy. Burwell, 24. 

Where, under the Code of Civil Procedure, 780 (not brought forward 
in Tuer Cope of ’83), the plaintiff, at the time of filing his complaint, 
failed to name some person upon whom service of pleadings and 
notices may be made, it was held that a notice of appeal filed by the 
defendant in the clerk’s office was sufficient under the statute to 


charge the plaintiff with notice thereof. Brantley v. Jordan, 25. 
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17. The statute does not provide for an appeal from the refusal of the 
county commissioners to allow credits claimed by a sheriff in his set- 
tlement with the county. His remedy to test the validity of his 
claim is by a civil action. Ie Millan v. Commissioners, 28. 

18. Motion to dismiss appeal for want of bond will not be entertained 
after argument—89 N. C., 597, Rule 2, 75. Yancey v. Greenlee, 317. 

19. The sickness of an attorney is a sufficient excuse for want of diligence 
in perfecting an appeal. Mott v. Ramsay, 373. 

20. An appeal will not be dismissed upon the ground that no notice of 
appeal was given, where the record shows that an appeal bond was 
filed and approved by the court. The filing the bond and its approval 
in open court is notice to the appellee. Capehart v. Biggs, 373. 

21. Appeal dismissed if bond not given within time required by law. 
MeCanless v. Reynolds, 658. 

22. Where transcript on appeal contains only the judgment of court 
below, the cause will be remanded. Rowland v. Mitchell, 649. 

23. An appeal in a criminal action without bond to secure the costs, will 
not be entertained, unless the defendant is allowed to appeal upon 
his affidavit of inability to give such bond. State v. Kerns, 650. 

24. Where an appeal without bond or affidavit in such case was allowed 
“by consent,” it was held not to be in compliance with law. 6. 

25. Appeal in state case will be dismissed where record fails to show that 
there was a final judgment. State v. Saunders, 651. 

26. Appeals in criminal actions must be perfected and the case for the 
supreme court settled, as provided in civil actions. Tue Cong, 
71234. State v. Lee, 652. 

27. An appeal of the accused in misdemeanors may be withdrawn by his 
counsel with the consent of the attorney-general, and in such case 
this court will not examine the record. But in felonies, it must ap- 
pear affirmatively that the prisoner advisedly assents to and desires 
the withdrawal of his appeal. State v. Leak, 655. 

28. No appeal lies from an order directing a mistrial and discharging the 
jury before verdict ; and in this case the prisoner is not entitled to 
the writ of certiorari because it is not shown, by the facts set out in 
his petition, that the jury were improperly discharged. State v. 
Tu gs, 685. 


29. The denial of the certiorari does not preclude the prisoner from set- 


ting up, on another trial, the defences relied upon in his petition. Jd. 


LPPEARANCE OF COUNSEL, specially, 19. 


ARBITRATION AND AWARD. matters relating thereto, {5 
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ARSON AND OTHER BURNINGS, 719, 721. 


ASSAULT : 

A police officer, in arresting one fur violating a city ordinance, was in- 
dicted for an assault. The prosecutor alleged that the force used was 
excessive, and the judge charged the jury if such was the case the 
defendant was guilty, but failed to call their attention to the good 
faith in which the officer claims to have acted; Held, error. The 
amount of force necessury to make the arrest is left to the judgment 
of the officer when acting within the scope of his general powers and 
actuated by no ill-will or malice. State v. MeNinch, 695. 


ATTACHMENT PROCEEDINGS: 

1. An affidavit for an attachment, stating that the defendant is a non-resi- 
dent and has property in this state, or has removed, or is about to 
remove some of his property from this state with intent to defraud 
creditors, is sufficient. The statute puts the modes in the alterna- 
tive, and the plaintiff succeeds if he establishes either. Penniman 
v. Daniel, 154. 


But where the plaintiff makes oath that he believes or apprehends the 


property will be removed, he must also state the grounds of his 


apprehension. Jb. 

Where the application to vacate is to the clerk before the sitting of the 
court to which the summons is made returnable, a further order of 
publication to cure a defective service may be obtained upon affidavit 
to the court, without discharging the attachment. Jo. 

Where an appeal is taken from a refusal to discharge an attachment, 
the court below cannot in the meantime allow a motion “ to dismiss” 
the same to be entered, for the appeal takes the case out of its juris- 
diction. The motion to dismiss is in effect a motion to discharge; 
and upon the dismissal by this court of the motion to discharge, the 
judgment appealed from remained undisturbed and conclusive, and 
the matter embraced therein is res adjudicata. Pasour vy. Lineber- 
ger, 159. 

in attachment and other ancillary proceedings it is competent for the 
court to find the facts from the afiidavits and other proper evidence ; 
and a party consenting to this mode of trial cannot afterwards demand 
a jury trial. Const., Art. iv, 213. Jb. 

An attachment issued upon an affidavit alleging a fraudulent disposi- 
tion of property, and it appeared that the defendant executed a deed 
to a trustee to secure debts to certain preferred creditors, which was 
placed in the hands of an attorney to be delivered when it became 


necessary to give priority to them; and upon being informed of the 
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attachment proceedings, the trustee executed the deed and placed it 
in the register’s hands for registration on the same day the attach- 
ment issued. The court found as a fact, and adjudged that the de- 
fendant had not assigned his property to defraud creditors; Held, no 


ab aee 


error. Guggenheimen v. Bi ookfield, 
ATTEMPT TO COMMIT CRIME, indictment for, 717. 


ATTORNEY AND CLIENT: 


1. Where counsel appear specially, the entry should state the special pur- 
pose; but a failure to so state it from inadvertence cannot be con- 
strued to be a waiver of the right of his client. Suiter v. Brittle, 19. 


» 


An appearance by counsel, even without authority, is regular upon its 


face, and upon the facts here, binds the party for whom the appear- 
ance was made. England v. Garner, 197. 
Where counsel certify that he has examined the case of the defendant 
and that, in his opinion, the plaintiff is not entitled to recover; Held, 
a substantial compliance with the statute. It is not intended that the 
enquiry of counsel should extend beyond the information derived 
from the defendant. Taylor v. Apple, 343. 
The sickness of an attorney is a sufficient excuse fur want of diligence 
in perfecting an appeal. Mott v. Ramsay, 372. 
ATTORNEY AND CLIENT: 
Allowance to attorney, 364 (2). 
Excusable neglect of attorney, 369. 


Appearance for administrator, 557. 


BAIL BOND, enquiry of damages necessary—judgment by default cannot be 
sustained, 174. 
BANK: 
Personal liability clause in charter of, 405 
Stock in, taxation of, 409. 
Discount paper, place of contract, 467. 
BANKRUPTCY: 


Surety liable when principal discharged in, 467 


BIDDINGS, suppressing, 355. 
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BIGAMY: 
Bigamy was a misdemeanor at the time the indictment in this case was 
found, but it is made a felony by Tur Cope, 7988. State v. Burns, 


707. 


BOND: 
Want of, does not affect validity of injunction, 125 (6). 


Of defendant in ejectment, 343. 
BOUNDARY, allegation of in partition of land, 147. 
BREACH OF COVENANT, action for, 200. 


BURDEN OF PROOF: 
Whether party intended to adopt seal of another, question of fact, 282. 
To show consideration, 491. 
On prisoner, when, 668 (6), 676, 721. 


Rebutting presumption of fact recited in deed, 296 (3). 


BURGLARY: 
1. A store-house is a dwelling-house in which berglary may be commit- 


ted, where it appears that a clerk or servant of the owner habitually 


slept in a bed-room therein, even though for the purpose of protect- 


-o 


ing the property. State v. Williams, 724. 

2. The indictment in such case which lays the property in the owner of 
the store “then occupied” by the clerk, is in accordance with the 
suggestion in State vy. Outlaw, 72 N. C., 598, Tb. 

3. The fact that the clerk in this case did not “board” with the owner 
of the store is immaterial ; and there was no evidence that he leased 
the bed-room as a tenant so as to give him exclusive control over it. 
State v. Pressle y, 730. 

4. The law does not require the examination of a committing magistrate 


to be certified under seal. State v. Pressley, 730. 
BURNING BARN, indictment for, 719. 
CANVASS OF VOTES, 36. 
CASE AGREED, does not contemplate trial by jury, 165. 


CERTIFICATE OF COUNSEL, based on information derived from 


client, 543. 





‘ERTIORARI, see appeal. 
JHAMPERTY, 458. 
‘(LAIM AND DELIVERY, judgment in, should be in the alternative, 
‘OMITY, personalty of decedent distributed under law of domicil, 527. 
‘OMMENTS OF COUNSEL, 736, 738. 
OMMUNICATION WITIL PERSON DECEASED, 499, 518, 521. 
OMMUNITY OF INTEREST AMONG DEBTORS, 77 (3). 
(COMPENSATION OF JUDGE, holding additional term, 115. 
COMPETITION AMONG BIDDERS, 555. 
CONDEMNATION OF LAND, for mill purposes, 106 (2). 
‘ONDITIONAL LIMITATION, 284 
(ONCEALED WEAPONS: 
On trial of an indictment for carrying a concealed weapon off the defend- 
ant’s own premises, the jury found specially the defendant, a minor, 
was seen with a pistol in a public road which ran over his father’s land, 


and the judge ruled he was not guilty ; Zeld,no error. In contem- 


plation of law the son was not off his own premises. State v. Herrell, 705, 
CONSENT JUDGMENT, what is, and power of court over, 177 
CONSIDERATION OF NOTE, 491. 

CONSTITUTIONALITY OF STATUTE, how determined, 37 (3). 
CONTEMPT: 
1. In a proceeding for contempt, the facts found by the judge are conclu- 


sive, and this court can only pass upon their sufficiency to warrant 


his judgment. Young v. Rollins, 125. 


2. Upon the facts found, it was held that this is a case of manifest dis- 


regard of the directions of the court, and in law a contempt of its 


authority. Jd. 
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CONTINUITY OF POSSESSION, three vears breach in, will not repel pre- 


sumption of grant, 330. 


CONTRACT: 

1. A contract in which the obligor engages to give to the obligee (who 
was not authorized to appear for parties litigant and manage law- 
suits) one-half of the land in dispute or one-half its value in the 
event of recovery, as compensation for his services in the manage- 
ment of the suit, is against public policy, and void. Munday v. 
Whissenhunt, 458, 

2. The plaintiff was elected secretary and treasurer of a railroad com- 
pany at a salary fixed by one of its by-laws, and entered upon and 
discharged the duties of that office, and until his successor was 
chosen; Held, in an action to recover his salary, that the plaintiff is 
not required to show that such services as appertained to the office 
were performed, where the answer of the defendant admits the duties 
were discharged and offers no evidence to support eny objection to 
the manner and kind of service rendered. Abbott v. Railroad, 462. 

. Held further: The by-law constitutes the contract between the parties, 
and under a stipulation contained therein, the compensation, though 
measured by the day, is continuous during the term of service, and 
not dependent upon each day’s work. 

4. Anaction was brought against an endorser of a note executed by a 
firm in renewal of a former note, the transaction taking place in 
South Carolina, but the note was sent and delivered to the plaintiff 
bank of Charlotte in this state to be discounted. One of the firm was 


adjudicated a bankrupt upon his individual petition and the note was 


proved against his estate, and the plaintiff bank and other creditors 


gave their assent as required by law to his discharge. The bank dis- 
counted the note, and at maturity extended the time of payment to 
the makers for a valuable consideration, but reserved its rights 
against the endorser; Feld— 

1) The court properly refused to charge there was no evidence of a 
reservation of right against the defendant surety. Bank v. Simp- 
son, 167. 

2) The court also properly refused to permit the bankrupt’s sched- 
ule to be introduced as evidence that the contract was made in South 
Carolina. It relates to his own liabilities, and was not competent in 
the controversy between the parties to this suit and in their relations 
to each ether. Jd. 

3) The evidence of a member of the firm in reference to the man- 
ner of endorsement of the renewal note for the purpose of continu- 
ing the negotiated loan, was admissible, as tending to show where 


the contract was to be made. J) 
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(4) The contract is governed by the laws of this state—it being con- 
summated here and efficacy given to the note by its delivery and 
negotiation at the bank, in pursuance of the intent of all the parties ; 
and no demand or notice of non-payment is required to bind the 
endorser. Ib. 

(5) A surety’s liability to a creditor is not affected by the discharge 


in bankruptey of the principal. Such discharge is the act of the law, 


and does not release one liable for the same debt, either as partner, 


endorser, or otherwise. And a creditor’s assent to the discharge is, 
that it be granted under the bankrupt law. Jb. 

5. Where a single contract is made for furnishing certain specified arti- 
cles, at prices fixed for each, the plaintiff cannot be allowed to “ split 
up” the account and rocover upon each item separately. Jarrett v. 
Self, 478. 

6. If there are several payments due under one and the same contract 
at the time a suit is brought to recover one installment, a judg- 
ment for the amount of the latter will be held to be in satisfaction of 
the whole, as all the suins, being due, could have been included in 
the action. But it is competent for the plaintiff to sue and recover 
upon each as it falls due, and in the court having jurisdiction of the 
same. Jb. 

Where the plaintiff “split up” his account, due under a single con- 
tract cognizable in the superior court, and brought actions before a 
justice of the peace, it was held upon appeal that the superior court 
did not acquire jurisdiction of the whole amount by consolidating 
the cases into one action. The appellate jurisdiction is derived solely 
from the rightful one asssumed by the court below. Jb. 

A settlement of mutual running accounts, by payment or giving a note 
for balance due, is presumed to include all pre-existing demands of 
either party ; but this presumption may be rebutted by proof that a 
claim has been omitted. Smathers v. Shook, 484. 

The instructions asked in this case are not applicable to the rature of 
the counter-claim set up by the defendant, which is founded upon an 
agreement of the plaintiff, made at the time of the settlement, to allow 
credit for wheat delivered by the defendant in excess of the quantity 
represented on the plaintiff's book of accounts. Jb. 

A promise based upon a new and original consideration of benefit or 
harm moving between the party to whom the debt is due and the 
party agreeing to pay the same, is not “a promise to answer the debt 
or default of another,” and need not be in writing. Whitehurst v. 
Hyman, 487 

Therefore, where the plaintiff had judgment against a debtor and was 


seeking to secure payment by supplemental proceedings, and the de- 
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fendant who claimed the property of the debtor promised to pay fifty 
per cent. of the sum due, upon plaintiff’s dismissing said proceeding, 
and not examining him as to his title, &c., which was accordingly 
done ; Held, that such agreement is not within the statute of frauds, 
and that the defendant is liable. Tuer Copp, 71552. Jb. 

12. Where goods are received by defendant to sell on account of plaintiff 
and are lost, the plaintiff is entitled to recover their value, unless the 
defendant used due diligence in taking care of them. But if the 
goods were received and held by defendant simply for accommoda- 
tion of plaintiff, the defendant would be liable only for gross negli- 


rence. atterson Vv. MeIver, 493. 


CONTRACT: 


When complaint shows that claim rests partly in, 137. 


Parol, for land repudiated, vendee entitled to recover back money paid, 
254. 

Specific performance of, 391. 

Contract and tort, 455. 

Consideration of, 491. 


CONTROVERSY WITHOUT ACTION: 

The statute allowing controversies without action to be submitted to the 
judge upon a “case agreed” does not contemplate a trial by jury; 
and whether this court can remand such a case and direct an issue of 
fact to be tried by a jury in the court below upon motion made in 


apt time (?). Moore v. Hinnant, 163. 
CONVERSION, action for, 182 (1). 


CORPORATIONS: 

1. A deed of a corporation, the concluding clause being, in witness where- 
of the said corporation “ has caused this indenture to be signed by its 
president and attested by its secretary, and its common seal to be 
affixed,” with the signatures and seal, is properly executed as a com- 
mon law deed. Bason vy. Mining Co., 417. 

2. The statute providing that the president and two other members of a 
corporation shall sign its deed conveying real estate (Rev. Code, ch. 
23, 222), is an enabling act, and does not exclude the common law 
method. Jb. 

A suit against a corporation (here a town) must be brought in its cor- 
porate name, and not against its officers or agents. Young v. Bar- 
den, 424. 
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4. A municipal corporation has the right to provide indemnity for its 
officers who may incur liability to others in the bona fide discharge 
of their duties; Therefore, it is competent for a town to appropriate a 
reasonable amount of its funds to employ counsel to defend its police 


officers in actions for false imprisonment. Roper v. Laurinburg, 427. 


CORPORATIONS: 
Share of stock in, and taxation of, 409. 
When bound by act of agent, 412. 


COSTS: 
1, Costs of unnecessary matter sent up with the transcript will be taxed 
against the appellant, even though he may be awarded a new trial. 
Nivett v. Me Keithan, 106. 
2. One suing in forma pauperis is not entitled to recover costs of his 


witnesses. Tne Cope, 7212. Draper v. Buxton, 182. 
COUNTERCLAIM, contract and tort, 455. 


COUNTIES AND COUNTY COMMISSIONERS: 

1. The statute does not provide for an appeal from the refusal of the 
county commissioners to allow credits claimed by a sheriff in his 
settlement with the county. His remedy to test the validity of his 
claim is by a civil action. MeMillian v. Commissioners, 28. 

2. A county is not liable in damages for an injury to the plaintiff, occa- 
sioned by a defective bridge forming a part of the highway across a 
stream, in the absence of any statntory provision. Distinction be- 
tween towns and counties and their corporate powers and liabilities, 
stated by Merrimon, J. White v. Commissioners, 437. 

5. Where the legislature by special statute authorized an election to be 
held in “school districts number one and two” to obtain the sense of 
the electors in those districts upon the question of the establishment 
of a graded school, and an annual assessment for its support, it was held 
that the county commissioners had no power, after the passage of the 
act, to change the boundary line of the districts, or to consolidate 
districts number one and three, and designate it “district number 
one.” The election in the district so constituted, and also that held 
in district number two, were void and the assessments illegal. MeCor- 
mae v. Com’rs, 441, and Caldwell v. Com’rs, 453. 


t. But the court intimate that the mistake of the commissioners may be 


remedied by holding an election in the districts as they existed when 


the act was passed, upon giving reasonable notice —treating the time 


fixed in the act as merely directory. Jb. 
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5. The power of the legislature to subdivide the state into counties, school 
districts, &c., either directly or through agencies invested with power 
for that purpose, discussed by MErRRIMoN, J. Jb. 

6. Orders upon the county treasurer were issued to the jailer to pay for 
provisions furnished prisoners in jail, and assigned by him to the 
plaintiff. Afterwards the commissioners passed a resolution forbid- 
ding payment by the treasurer, upon the ground of official miscon- 
duct in the jailer in setting the prisoners free without requiring them 
to pay costs for which they had been committed, thereby causing loss 
to the county; Held, that the acts imputed to the plaintiff’s assignor 
do not constitute a bar to an action to recover the amount of the 
orders. Trotter v. Com’rs, 455. 

7. The malfeasance charged is a tort, and is separate and distinct from the 
contract out of which the cause of action arose, and therefore can- 


not be recognized as a counter-claim. Jb. 


COVENANT: 
Vendee to rely upon, 245. 


Action for breach of, 290. 
CRIMINAL INTENT, 741 (5). 
CROP: 
To be planted, mortgage of valid, 27. 
Removal of, 712. 


CRUELTY TO ANIMALS, indictment for, 


DAMAGES 
Measure of, for breach of bail bond, 


In ejectment, when issue submitted, ¢ 
DEATH, presumption of from absence, : 


DECEIT AND FALSE WARRANT, 


DECLARATIONS, of deceased members of family, 582. 


DEED: 
1. Two persons may adopt the same seal to an instrument, and it then 


becomes the deed of both: otherwise it is the deed of one and the 





simple contract of the other ; and whether the party signing intended 
to adopt the seal of another signer is a question of fact for the jury, 
the burden being on the plaintiff to show that the defendant adopted 
the seal or scroll. It is, therefore, error in the court, upon inspection 
of the instrument, to decide the matter as a question of law. Pickens 
v. Rymer, 282. 

2. A fee-simple may be limited after a fee-simple either by deed or will, 
by operation of the statute of uses; if by deed, it is a conditional 
limitation; if by will, it is an executory devise. Smith v. Brisson, 
284. 

3. An estate to A and the heirs of his body, but if he die without such 
heirs living at the time of his death, then to the heirs of B; Held, 
that the limitation over is good. (The case is governed by the act of 
1827 and 1856, in reference to contingent limitations and construing 
“heirs” to mean “children”; and the act of 1784, changing an estate 
tail into a fee). Jb. 

4. Springing and shifting uses and conditional limitations discussed by 
Asner, J. Jb. 

5. An estate of freehold to commence ia futuro can be conveyed by a deed 
of bargain and sale operating under the Statute of Uses, or by execu- 
tory devise; Therefore, an estate to H for life and at her death to her 
children in fee, reserving a life estate to the grantor, is good. Savage 


v. Lee, 320. 


6. Held further, that, independently of the Statute of Uses, a deed under 


the act of Assembly abolishing livery of seizin and substituting regis- 


tration therefor, may operate to pass a freehold estate in futuro. 1b. 


DEED: 
Acknowledgmeut of by husband and wife, 215, 222. 
Preferring creditors, 232. 
Trust, construction of, 239, 240. 
Defective title, 248. 
Breach of covenant in, 290. 
Recitals in, when evidence, 296 
For land sold for taxes, 296. 


Of corporation, how executed, 417. 
DEFAULT AND ENQUIRY, 171, 174. 
DEFEASIBLE ESTATE, 592, 619. 


DEFECT OF TITLE, 248. 





DEMAND AND REFUSAL, necessary to terminate agency, $2. 


DEMURRER: 
When disregarded, 149. 


Judgment on conclusive, 334 (3). 


DEPOSITIONS: 


Depositiens of witnesses are never taken by a court while engaged in the 
I ) ga; 


trial of a cause. Worthy v. Shields. 192. See also, pages 508, 514. 


DEPOT, not a fixture, 110. 
DEPUTING OFFICER, not allowed in civil cases, 60. 
DEVASTAVIT, 558. 
DISCHARGE OF JURY BEFORE VERDICT, 664, 668, 685. 
DISCRETIONARY POWER: 

In amending process, 64, and pleading, 142. 

In granting new trial, 226. 


When jury are tampered with, 658 (4). 


In manner of sale for assets, 551. 


DISTRIBUTEE, liability of to refund, 245 (2). 
DOWER: 


1. Ina proceeding for 
the land during the coverture; JZeld, that an issue 


dower, it was admitted that the husband did not 


have seizin of 

whether he was in possession at the time of his death, claiming the 
land as his own, and the finding thereon, could in no way affect the 
result; since possession does not supply the seizin necessary to sup- 
porta claim for dower. Barnes v. Raper, 18%. 

2. The act of assembly requiring “seizin and possession” of an inherita- 

ble estate by the Geceased husband to entitle his widow to dower, 

commented on by Smiru, C. J. The word “and” substituted for 


“or” in the original act of 1784, does not change the sense of the 


enactment. Jd. 
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EASEMENT: 
Conveyance of, for mill purposes, 106 (2). 


Right to pass and repass over public road, 705. 


EJECTMENT: 
See action to recover land, and tax title. 
Wife may defend her title in suit against husband, 343 


Bond of defendant, 343. 
ELECTION FOR GRADED SCHOOL, 36. 
EN DORSER, liability of, 467. 


EQUITABLE LIEN: 
Creditors of partnership, 90. 


To secure purchase money, 222. 


ERRONEOUS JUDGMENT, 60 (3), 197. 
ESCHEAT, 240 (3), 385. 


ESTATE: 
In fee limited over, 284 (2). 


Of freehold to commence in futuro, 320. 


ESTOPPEL: 
1. Defendant in ejectment is not estopped to show title in a third person, 
where the execution under which the plaintiff purchased conferred 


no power on the officer to sell the land. Peebles v. Pate, 348. 


Every estoppel must be reciprocal: it must bind both parties: a 


stranger can neither take advantage of it, nor be bound by it. Jd. 
5. Plaintiff can take no advantage of any estoppel that may exist between 
the parties to the mortgage deed in this case. Jb. 


4. See also, pages, 334, 508. 


EVIDENCE: 
1. While there should be no departure from the settled rule in reference 
to the admissibility of evidence, yet, when one party is allowed to 
get the benefit of evidence not strictly competent, the opposite party 
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should be allowed the same latitude in combatting it. But if it 
appear that the court admitted improper testimony to an unwar- 
ranted extent and to the prejudice of a party, a new trial will be 
granted. Cheek v. Watson, 302. 

Where evidence was received of the prevailing belief in one’s family 
and of the general reputation in the neighborhood, from his pro- 
tracted and continued absence, that he was dead, it was held that the 
declarations of his deceased wife, as to the fact of her receiving a let- 
ter from him since he left, are admissible to negative the force of the 
reputation of the death. Norris v. Edwards, 382. 

The death of one who has been absent for seven years or more is in- 
ferred where it is shown that reasonable enquiry has been made of 
those most likely to hear from him if he were not dead, and that in 
the meantime he has not been heard from. University v. Harrison, 385. 

There is a presumption of the law that every person dying leaves 
heirs, howvever remote; and it is incumbent upon the University 
claiming land by escheat to rebut this presumption by proof founded 
upon such enquiry. Jb. 

The testimony of a witness for plaintiff to the effect merely that for a 
long time he had not heard from the supposed deceased, or that he 
ever married and had children, is competent to go to the jury, upon 
an issue as to the death and existence of heirs, but does not raise a 
presumption that there are no heirs, requiring the defendants to com- 
bat it. Jb. 

In an action tor specific performance of contract for the parchase of land, 
the plaintiff claimed he had paid the notes given for the price, but 
the defendant alleged that the plaintiff after paying a part took up 
the original notes by giving a new note for the balance. The plain- 
tiff replied that the new note was for a consideration other than the 
purchase money, and put in evidence the original notes marked “ set- 

tled” and “ satisfied in full”: and it further appeared that for eighteen 

months after such settlement the plaintiff had failed to demand a con- 


veyance of the land, and the defendant introduced no evidence ; Held, 
(1) The defendant was entitled to the instruction asked to the effect 


that there was some evidence to go to the jury to rebut the presump- 

tion of payment of the purchase money arising from the bare posses- 

sion of the original notes. 

(2) Where one party introduces evidence in support of his allegation, 
the opposite party is also entitled to the benefit of it as tending to 
support his counter allegation. Jones v. Bobbitt, 391. 

7. The admission of irrelevant testimony cannot be assigned for error, 
unless it appears that the party complaining was, in fact, prejudiced 
by it. Whitehurst v. Hyman, 487. 
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The deposition of a witness taken in a former action is not admis- 
sible in a subsequent one, unless the parties and matters in issue in 
the latter are the same asin the former. Bryant v. Malloy, 508. See 
also, Sparrow v. Blount, 514. 

. To render the evidence competent in such case upon the ground of 
privity between the parties, it must appear that the party offering it 
has acquired an interest in the subject-matter from a party to the 
former action subsequent to its institutions. Privity, in the sense 
here used, is a privity to the former action. Jb. 

And it must also be shown there was an action pending and properly 
constituted, in which the deposition was taken, involving the point 
in question in the action in which it is offered. J. 


Where a record is set up as an estoppel to a subsequent action, the 
party must aver and prove the identity of the precise point on which 
the first action was decided ; and parol proof is admissible in aid of 
the record of the first trial, if it fails to disclose such point. Here, 
there was no record, and, therefore, no foundation for the offered 
proof. Jb. 

There is no evidence in this case connecting the defendant with the 
alleged larceny, and the court should have so instructed the jury. 
State v. James, 702. 

. To constitute evidence, the acts and declarations of the accused must 
in themselves, or taken in connection with other facts, imply crimi- 
nalty in regard to the offence charged, and not a mere suspicion of 


guilt. Jo. 


Evidence of the understanding of a witness as to the meaning and im- 


port of orders and decrees is not admissible. They are ascertained 


by the terms in which the orders are drawn. State v. Voight, 741. 
The contents of a public record may be proved in any court by the 
original record itself. The rule allowing a properly certified copy 
of such record to be admitted in evidence is grounded on the in- 
convenience of obtaining the original. Jb. 
The criminal intent is involved in the intent to do the act which the 


law pronounces criminal. Jb. 


EVIDENCE: 
Cannot be received to support defence not properly pleaded, 50 (2). 
Payment by one of several debtors, evidence against all, 77 (3). 
Of agency, 101. 
In bar of action, not competent upon enquiring of damages, 171. 
Newly discovered, when new trial granted, 226. 


50 
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Of parol contract, 254 (2). 


Recitals in deed, when admitted, 296 (2). 


Of return of officer, 348. 
Mutual accounts, 484. 
Consideration, 491. 
Transaction with decedent, 499. 
In homicide, 688. 


To explain latent ambiguity, 597, 619 (5). 


EXAMINATION BEFORE MAGISTRATE, need not be under seal, 730. 


EXCUSABLE NEGLIGENCE: 

1. The court made an order that no civil business would be transacted in 
consequence of the accumulation of criminal cases which would 
occupy the term. The defendants’ counsel was called home by illness 
in his family, but before leaving the court he enquired about the civil 
causes, and was informed by the judge that it was not probable that 
anything would be done on the civil docket, and accordingly so ad- 
vised his client, who also went home. Upon calling over the civil 
docket on the last day of the term, judgment by default was entered 
against the defendant, on motion of plaintiff’s counsel who, upon 
examination of the papers, did not find among them the defendants’ 
demurrer which had been previously filed ; Held, that the court prop- 
erly set aside the judgment upon the ground of excusable negligence 
under THE Cope, 2274. Pickens v. Fox, 369. 

2. The sickness of an attorney is a sufficient excuse for want of diligence 


in perfecting an appeal. Mott v. Ramsay, 372. 
EXCEPTION TO JUDGE’S CHARGE, may be taken in this court, 374. 


EXECUTIONS: 

1. An execution returned into court with an entry of satisfaction endorsed, 
in whole or in part, extinguishes so much of the debt and becomes a 
part of the record in the case. The officer cannot be heard to deny 
or contradict his return: as to him it is conclusive, and he and the 
sureties upon his bond are liable to the plaintiff in the execution for 
the sums so endorsed. Walters v. Moore, 41. 

2. If the return in such case be erroneous, the officer may have the same 
corrected upon a direct application to the court for that purpose. Jb. 


3. Where, in an action for conversion, it was alleged that the sheriff sold 


property belonging to the party complaining and not to the defendant 
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in the execution; Held, that no recovery can be had against the plain- 
tiff in the execution (the defendant here) where there is no proof that 
he instructed the sheriff to sell or that he was present at the sale or 
ratified it; or that he received any portion of the proceeds. Draper 
v. Burton, 182. 

Returns of an officer endorsed upon an execution are admissible in 
evidence in all cases where the execution is evidence. Peebles v. 
Pate, 348. 

The defendant in execution and the purchaser agreed that the latter 
should buy the land and hold the same under the sheriff’s deed until 
he was repaid the purchase money; Heid, that the transaction will 
be upheld in the absence of fraud upon the creditors of the defend- 
ant. Jb. 


Execution issued upon a judgment, land was sold thereunder and a 


deed made to the purchaser; Held, not competent to have another 


execution upon the same judgment and sell the same lands a second 


time for a balance of the same debt alleged to be unpaid; and the 
. 


purchaser under the latter gets no title. Jb. 

Such a proceeding can be sustained only when the defendant subse- 
quently acquires a new estate in the land, which is subject to execu- 
tion, or perpetrates a fraud rendering the sale void. Jb. 

The defendant in ejectment is not estopped to show title in a third per- 
son, where the execution under which the plaintiff purchased con- 
ferred no power upon the officer to sell the land. Jd. 

The plaintiff can take no advantage of any estoppel that may exist 
between the parties to the mortgage deed in this case. Jd. 

Every estoppel must be reciprocal; it must bind both parties; a 
stranger can neither take advantage of it nor be bound by it. Jo. 

At execution sale the defendant’s property was bid off by the plaintiff 
at an inconsiderable sum, in pursuance of an alleged fraudulent 
arrangement to suppress competition among bidders; Held, in an ac- 
tion to impeach the title acquired by plaintiff, that the sale be set 
aside and the parties placed in statu quo, without prejudice to the 
plaintiff’s remedies from lapse of time since the sale. Currie v. 
Clark, 355. 


12. Right to demand personal property exemption before sale, 208. 
EXECUTION OF POWER, 239. 


EXECUTORS AND ADMINISTRATORS : 


1. Where a distributee of an estate has received more than was due him, 
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the amount does not constitute a charge upon his share of the land, 
and its payment can only be enforced as a personal obligaton. Wil- 


coxon v. Donelly, 245. 


The mere entry of a credit on a bond, due the intestate’s estate, is not 
sufficient to raise a presumption of fact that the intestate was present 
at the time the credit was entered, where it appearetl that the intes- 
tate’s business had been conducted by an agent. Lockhart v. Bell, 499. 


. To raise such presumption, the nature of the transaction must be such 
as to require the presence of the deceased person in respect to it. Jb. 


Personal property in this state belonging to a deceased citizen of an- 
other state, is, by comity, disposed of and distributed according to the 
laws of the latter state ; Hence a widow of such person is not entitled 
to have her year’s allowance set apart here, though she became a citi- 
zen of this state since the death of her husband. Medley v. Duncan, 
527. 

5. Suits against an administrator must be brought by creditors of the de- 

cedent within seven years next after the qualification of the adminis- 

trator. THE Copr, 2153. This statute, in favor of the estates of 
deceased persons, is an absolute bar unless suit is brought within 
the time specified, whether there be assets or not in the hands of the 
representative. Lawrence v. Norfleet, 533; and Worthy v. McIntosh, 
536. 


While the advertisement for creditors to present their claims is an in- 


dispensable prerequisite to its operation, yet, as to the time from 


which the statute begins to run, it is incidental. Jb. 


And where a suit is brought by one administrator against another, it 
must be commenced within seven years next after the right of action 


vests in the plaintiff under his appointment. 6. 


Where an administrator dies before he settles the estate of his intes- 
tate, an administrator de bonis non must be appointed to complete the 
administration, and the latter is the proper party plaintiff or defend- 
ant in an action to recover the assets or effect a settlement of the 
estate of the first intestate. University v. Hughes, 537. 

. The personal representative of a deceased administrator holds the un- 
administered assets of the first intestate for no other purpose than 
to tarn them over to the administrator de bonis non. Tb. 

An account of an administrator audited by commissioners appointed 
for that purpose, whose report was returned to court and recorded, is 
not a conclusive settlement of the estate. The next of kin are not 
bound by it, and the administrator himself may, in a proper case, 


explain or correct it. J. 
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11. A simple admission by an executor of the correctness of a claim against 
the testator’s estate, and a verbal promise to pay the same out of the 
assets, will not arrest the running of the statute of limitations, where 
there is no proof that the creditor refrained from sueing at the re- 
quest of the executor, or that there was any agreement for indul- 
gence. Whitehurst v. Dey, 542. 

. The act of assembly in reference to filing claims against a decedent’s 
estate and their admission by the personal representative, and making 
it unnecessary to sue upon them to prevent the bar, applies only to 
those that were filed at the time of the passage of the act and were 
not then barred. Tue Cope, 2164. Jb. 

. The legislature may regulate the time in which suit may be brought 
against a debtor before the claim is barred, but it cannot expose him 
to suit by an act passed after the bar becomes a full defence. Jb. 

In a petition to sell lands for assets to pay debts, a mortgagee of the 
interest of one of the heirs-at-law was improperly admitted a party 
defendant. Such claims cannot be set up in this proceeding. Battle 
v. Duncan, 546. 

When the administration is complete and the fund to be distributed 
is ascertained, the mortgagee may prefer his claim to the real estate 
fund ; and an assignee of the next of kin may also assert his in the 
distribution of the personal estate. J. 

In a proceeding to sell lands for assets to pay debts of a decedent, the 
court has the power to decree a sale of the whole or any particular 
part thereof, in such manner as to size of lots, &c., as may be most 
advantageous to the parties and the estate. Tue Copg, 21444. 
The discretion as to the quantity to be sold and the manner of sell- 
ing is not an arbitrary one, but a sound legal discretion. Tellett v. 
Aydlett, 551. 

7. In asuit for the penalty denounced in THE Cope, 21522, in reference 
to administering upon estates, a complaint which fails to state that 
the defendant “entered upon the administration of the estate without 
obtaining letters,” is demurrable. Currie v. Currie, 553. 

. The mere act of taking possession of the decedent’s property and con- 
verting it to the defendant’s use, may constitute him an executor de 
son tort, and subject him to the demands of creditors of the estate, 
but does not render him liable to the penalty. Jo. 

. Where the record shows that a party through his counsel assumed the 
defence of an action as administrator, the regularity of his admission 


as a party in place of his intestate is sufficiently established, though 
the death of the intestate as having occurred during the progress of 
the cause was not suggested, and no service of the notice issued to 


him appeared to have been made. Alexander v. Patton, 557. 





INDEX. 


20. An executor who pays his personal debt out of assets of the estate 
commits a devastavit, and his creditor who knowingly receives the 
money thus misapplied is guilty of collusion and liable to an action 
for the amount, whether he believed the executor to be solvent or 
not. (The decision on former hearing, 87 N. C., 34, affirmed). 
Grant v. Bell, 558. 

21. Therefore, where the executor obtains judgment against a defendant 
in favor of the testator’s estate, and the defendant pays a part thereof in 
cash and a part in notes due from the executor personally ; Held, 
that the latter did not operate a discharge of any portion of the judg- 
ment—the same being the property of the estate and not of the execu- 
tor personally; and hence the defendant in this case is liable to the 
payment of the balance due upon the judgment, but is entitled to 
the benefit of what may be due the executor under his testator’s will. 
Ibid 

The points in reference to suretyship, notice and statute of limita- 
tions, argued by counsel, were held untenable and not applicable to 
the facts of the case. 

Where one receives money in his capacity as administrator, he can- 
not withhold it from the next of kin of his intestate upon the ground 
that it is not a part of the trust estate. Sain v. Bailey, 566. 

An administrator of a deceased guardian, under the law in force pre- 
vious to the adoption of the Code of Civil Procedure, was bound to 
take reasonable steps, by suit or otherwise, to secure trust funds until 
they could be legally delivered to a succeeding guardian. Jennings 
v. Copeland, 572. 

And where such administrator collects rent of land, he is accountable 
for the same as assets. Jb. 

An administrator is not chargeable with negligence in failing to col- 
lect a debt solvent in January, 1865, but became insolvent at the 


close of the war. But where he sells personal property he is charge- 


able with the price of the bid, scaled under the act of 1865-’66, ch 


38, and not for the value of the articles sold. Jb. 


EXECUTORS AND ADMINISTRATORS: 
Statute of limitations, 96 (2). 
Plea of statute of limitation to motion for leave to issue execution, 395 
Non-payment of judgment, breach of bond, 530. 
Advice of court, 604. 


Power to sell land, 607. 


EXECUTORS DE SON TORT, 553. 





FALSE PRETENCE: 

The offence of obtaining goods by false pretence is a misdemeanor, pun- 
ishable by fine not less than $100 nor more than $1,000, or by impris- 
onment in the penitentiary for not less than one nor more than five 
years, or both, at the discretion of the court. State v. Crumpler, 701. 


FEE, may be limited after fee under statute of uses, 284. 
FIXTURES, what are, and what are not, 110 (2). 
FORECLOSURE SALE, when enjoined, 32; when not, 256, 259. 


FRAUD AND FRAUDULENT CONVEYANCES: 
A debtor unable to pay his indebtedness in full, has the right to prefer 
creditors, if he make no reservation for his own benefit to the injury of 


creditors unprovided for. Guggenheimer v. Brookfield, 232. 


FRAUD: 
In judgment, remedy against by new action, 177. 
Attachment proceedings, 232 (2). 
When not suggested in pleadings, no issue in reference, 235 (2). 
97 


Between landlord and tenant, 276 (3). 


In suppressing biddings, 355. 
FREEHOLD IN FUTURO, 320. 


GOODS SOLD AND DELIVERED, proof of value on enquiry of damage 
upon judgment by default, 171, 493. 


GRADED SCHOOL, ELECTION FOR: 

1. An election was held in the city of Newbern under the rules and regu- 
lations governing the city elections, in pursuance of the act of 1883, 
ch. 117 (to establish graded schools in Newbern), and the proposition 
submitted to the qualified voters whether a tax should be levied to 
establish the graded schools; Held, that the declaration of the result 
of the same by the mayor and city council, under the authority con- 
ferred by the act, that a majority of the qualified voters approved 
the proposition, is conclusive until reversed by a direct proceeding. 


Smallwood v. Newbern, 36. 


2. The injunction to restrain the collection of the tax complained of in 


this case was properly refused. J. 
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3. The validity of an act of assembly will not be determined upon a mere 
suggestion in an affidavit in injunction proceedings that the same is 
not valid, but only where the queston is raised by proper pleadings 
and for the purpose of testing its constitutionality. Jd. 


4. See also, page 441. 
GRANT, presumption of, 330. 
GROSS NEGLIGENCE, 693. 


GUARDIAN AND WARD: 

1. Upon the facts found in pursuance of previous adjudications in this 
case (81 N.C., 208, and 86 N. C., 190), and upon confirmation of 
the referee’s report, the plaintiffs are entitled to judgment against 
the parties to whom the money due the ward was wrongfully paid. 
Ruffin v. Harrison, 569 

A guardian surrendered his office in March, 1863, to one whom he 
supposed to be his legal successor and made a settlement with him, 
though he was not regularly appointed guardian until December fol- 
lowing, but in the meantime acted as such in good faith ; Held, that the 
management of the fund from March to December must be treated as 
an exercise of an agency of the former: guardian, whose bond is 
responsible for any loss resulting therefrom. Jennings v. Cope- 
land, 572. 

A guardian is personally responsible for the amount of trust funds used 
in the purchase of a note which was assigned to him individually, 
and without any declaration of the trust, but is not in default for 
converting depreciating Confederate currency into notes. Jb. 

. The act requiring service of summons and copy of complaint upon 
infant defendants before appointment of guardian ad litem, went into 
operation after this proceeding was begun. THE CopE, 2387, curing 
defects where there was no such service, adverted to. Howerton v. 
Sexton, 581. 

This case is governed by the former law (C. C. P., 259), and the failure 
of the guardian to answer the petition to sell the land for partition 
worked no injury to the parties, it appearing that a sale was neces- 
sary to theirinterest. Jb. 

In such case, the court will not set aside the sale for want of precision 


in the record, and in the absence of fraud. Jo. 


The testator expressed a wish that farm profits be applied to debts and 


then to education of children, but they turned out to be insufficient 
for this purpose; and a sale of the land was upheld, as the interest 
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on the money would more directly conduce thereto, and as there was 


nothing in the will to prohibit conversion. J. 


8. This case is remanded to the end that there may be an enquiry as to 


the payment of the purchase money and the manner of its disposi- 
tion, and that other parties defendant may be brought in if neces- 
sary. Ib. 

9. A guardian who receives money by virtue of his office and for his ward 
cannot exonerate himself from liability by showing that the same 
belonged to the ward’s father, as a part of his life estate interest as 
tenant by the courtesy, but was paid by him to the guardian. Burke 
v. Turner, 588. 

10. The fund here belonged to the ward, subject to the life estate interest 
of the father, and if paid by the latter to the guardian, under a mis- 
take of law as to his rights, he cannot successfully assert a claim to 


recover it back. Jb. 


GUARDIAN, TESTAMENTARY, 615. 


HEIRS, presumption of, 385. 


HOMESTEAD AND PERSONAL PROPERTY EXEMPTION: 
1. A widow is not entitled to homestead in lands of her husband if he die 
leaving children—minors or adults. Saylor v. Powell, 202. 
2. An heir twenty-one years old is not entitled to homestead in the lands 
of his ancestor. Jb. 

3. The debtor's estate, in its entirety, in the homestead, is protected from 
sale under execution until the expiration of the period of exemption. 
THE Cope, 7501, and following. The law prohibiting the sale of the 
“reversionary interest” has not been changed by the fact that the act 
of 1870 (Bat. Rev., ch. 55, 226) is not incorporated into THE Cope. 
Markham v. Hicks, 204. 

The legal effect of the homestead laws is to protect the occupant in 
the enjoyment of the land set apart as a homestead, unmolested by 
his creditors. Tb. 

No judgment lien attaches to the homestead where the debt was con- 
tracted since May 1, 1877 (ch. 253). Jd. 

A debtor has the right at any time before sale under execution to 
demand that his personal property exemption be laid off. A failure 
to make such demand at the time of the levy does not operate a 
waiver of such right. Shepherd v. Murrill, 208. 

Where a mortgagor conveyed his personal property, more than $500 


in value, with a clause in the deed reserving his “ personal property 





exemption allowed by law and to be selected by him”; Held, that the 
title to the whole of it passed to the mortgagee and remained in him, 
until the exempted articles were legally set apart; and the simple 
act of executing a second mortgage conveying a part of said prop- 
erty, is not a selection of said part, nor a separation of the same 
from the bulk. The second mortgagee in such case holds in subor- 


dination to the prior conveyance. Norman v. Craft, 211. 


8. Statute of limitations does not run against debt owing by homesteader 


during his interest in homestead, if the same has been laid off, 399. 


HOMICIDE: 


. 


i. 


> 
». 


The prisoner and his sister were examined as witnesses in his behalf, 


from which it appears that the prisoner, having heard that an im- 
proper intimacy existed between his sister and the deceased, and that 
the latter was about to leave the neighborhood, went to see him and 
urged him to marry her before he left. The deceased peremptorily 
refused to do so, and thereupon a difficulty ensued in which the pris- 
oner killed the deceased. In reply to the testimony of the female 
witness and to contradict her and the prisoner, the state introduced 
a letter, written by the deceased to the female witness the night 
before the homicide, addressed tu but never received by her; Held, 
on trial for murder : 

1) Upon an inspection of the testimony and the letter, as set out in 
the record, that the latter does not contradict the former, and it was, 
therefore, incompetent for that purpose. 

(2) The letter was not competent to prove any fact stated by the 
deceased, and especially that he intended to marry her, because in 
this view it was hearsay merely. 

3) Nor was it competent as original evidence of the state of the 
affections of deceased towards her, from which the jury might draw 
the inference that the deceased intended to marry her, since it does 
not contain anything indicating a purpose on his part todo so. State 
v. Shields, 687. 

‘harge that wound was inflicted with a rock, proof that it was with a 
stick, no variance, 658. 


Discharge of jury before verdict, 664, 668. 


4. Judge’s charge in reference to burden of proof, 668 (6), 


HUSBAND AND WIFE: 


- 


A deed made in 1852 by husband and wife, conveying the wife’s land 


was required to be first acknowledged by the husband and wife, and 


then her privy examination taken ; and unless this order of acknowl- 
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edgment and probate, under the Revised Statutes, ch. 37, 2210, 11, 
was observed, the deed is inefficient to pass title either to the interest 
of the wife or that of the husband as tenant by the courtesy initiate. 
McGlennery v. Miller, 215. 

2. A husband tenant by the courtesy initiate has an interest in the land, 
and is a necessary party to a suit respecting it; and if he refuse to 
become a co-plaintiff in an action by the wife to assert her right to 
the property, he should be made a party defendant. Jo. 

3. But where the action concerns her separate property, or is between 
herself and her husband, she may sue alone. Tue Cope, 7178. Jb. 

4. A married woman, her husband joining in the deed, conveyed land 
she owned and received a deed for a tract of greater value, in pur- 
suance of an arrangement to exchange the tracts; she agreed to exe- 
ente note and mortgage to plaintiff on the latter tract to secure the 
difference in the price, which was aecordingly done, jointly with her 
husband; but she refused to acknowledge that the mortgage was exe- 
cuted of her own free will; Held, that while she cannot be compelled 


to make the acknowledgment, the contract is binding, and the land 


conveyed to her subject to the payment of the price, by reason of an 
equitable lien in favor of the plaintiff; if she keeps the property she 


must pay the debt. But the land is not chargeable with the debt 


due by the husband to the plaintiff, and included in the note. Burns 
v. McGregor, 22°. 

5. Where a wife asserts an independent title in herself, she has the right 
to intervene and defend it in an action of ejectment brought against 
her husband. Taylor v. Apple, 343. 

6. The defendant here is allowed to defend without bond, upon affidavit 
of inability in accordance with the requirement of the act of 1869-70, 
ch. 193, which was in force at the time this suit was brought. This 
act is modified by THe Copk, 2237, in reference to the affidavit, that 
is, in requiring the party to state “that he is not worth the amount 
of the undertaking in any property whatsoever, and is unable to give 
the same.” Jb. 

7. Trust deed of, 239. See Trusts, 4. 
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IN FORMA PAUPERIS, one suing not entitled to costs, 182 (3). 
INDEMNITY BOND, want of does not affect injunction, 125 (6). 


INDICTMENT: 
1. An indictment for murder charged that the mortal wound was inflicted 
with a rock, and the proof was that the instroment used was a stick ; 
Held, no variance. The instrument of death laid in the bill and that 


proved are of the same character and nature. State v. Gould, 658. 
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An indictment charging a misdemeanor as a felony does not raise the 
grade of the offence; calling it a felony does not make it one. State 
v. Edwards, 710. 


A motion in arrest of judgment cannot be grounded upon the fact that 
the prosecuting witness was foreman of the grand jury and endorsed 
the bill of indictment. State v. Cannon, 711. 

An indictment for removal of crop in violation of the THE CopgE, 
41759, charging the defendant with removing the same, “* without 
satisfying all leins on said crop,” is defective. The words of the 
statute, “ before satisfying all the liens held by the lessor or his assigns 
on said crop,” should have been followed. Merritt's case, 89 N. C., 
506, approved; State v. Rose, 712. 

. The lessor himself is indictable under this statute for removing the 
crop or any part thereof, where he has previously conveyed his in- 
terest in the same toa third party. Jb. 

Judgment can be arrested only for matter appearing, or for some mat- 
ter which ought to, but does not appear in the record. State v. La- 
nier, 714. 

Neither a motion in arrrest nor a motion to quash will lie upon the 
ground that the endorsement on a bill that the witnesses were sworn 
and sent to the grand jury, is not signed by the clerk, for it is no part 
of the record. J6. 

There is a presumption in favor of the legality of the finding of the 
jury. Jb. 

But where the accused establishes the fact that the bill was found with- 
out evidence or upon illegal evidence, it may be quashed or the mat- 
ter pleaded in abatement. Jb. 

In an indictment for an attempt to commit a crime (here burglary), 
some overt acts of the accused, which in the ordinary course of things 
would result in the commission of the particular crime, must be 
alleged and proved. State v. Colvin, 717. 

An indictment under the statute for burning a barn must aver that 


the act was done “with intent thereby to injure or defraud” some 


person. THE Cope, 2985, sub-div. 6. And an indictment for such 


offence at common law must charge that the barn contained hay or 


grain, or is parcel of the dwelling-house. State v. Porter, 719. 


In an indictment for burning a warehouse under THE Cope, 2985, 
sub-div. 6, the intent to injure the owner is made an ingredient of 
the offence and must be charged and proved; it was, therefore, error 
in the court not to submit the question of intent as one of fact to the 
jury. State v. Phifer, 721. 
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There is a presumption of law that one intends the natural conse- 
quences of his act, but this establishes only a prima facie case against 
the accused, and throws the burden of proof upon him to rebut the 
presumption. Jb. 
An indictment for cruelty to animals, charging that the defendant 
“did unlawfully and wilfully” cruelly beat, &c., was held to be suf- 
ficient under the act of 1881, ch. 368 (THe Cope, 22482), and cogniza- 
ble in the superior court. State v. Allison, 733. 
Such offence, under the act of 1881, ch. 34, must be charged to have 
been done “ maliciously,” and is within the jurisdiction of a justice 
of the peace. Jb. 
A party charged with injury to stock running at large, cannot be 
allowed to set up, as matter of defence, the provisions of the “stock 
law” making it unlawful for the owner to permit his stock to run at 
large. State v. Rivers, 738. 
Section 94, chapter 32, of Battle’s Revisal, was not repealed by the 
act of 1881, ch. 172; but the court intimate that the same has been 
changed by THE Cope, 71002. 
The criminal intent is involved in the intent to do the act which the 
law pronounces criminal. State v. Voight, 741. 
An indictment charging the commission of an offence on Sunday 
here selling liquor), when the doing the act on that day is the gist 
of the offence, though it names the day of the month which does not 
fall on Sunday, is sufficient, and may be supported by proof of its 
commission on a Sunday. State v. Bryson, 747. 


INFANT, judgment against not void but irregular, 197 (3). 


INJUNCTION AND RECEIVER: 
1. An injunction granted before the issuing of a summons in the action 
is premature. Grant vy. Edwards, 31 


An injunction will be granted to postpone a sale of land by a mort- 


gagee under the power contained in the deed, until the hearing of 


the case, where the affidavits show there is a controversy as to the 
amount due, arising out of numerous business transactions between 
the parties; and in such case it was proper in the court to make the 
restraining order conditional upon the mortgagor’s executing a bond 
with justification to indemnify the mortgagee. Bridgers v. Morris, 32. 
An order appointing a receiver of a defunct corporation with power to 
receive into his possession all the effects of the company, and also 
investing him with the usual rights and powers of receivers, involves 


the correlative duty of delivering the same to him by the late officers 
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of the company in whose hands the funds are, although not expressly 
required in the decretal order. Young v. Rollins, 125. 
4. The three year limitation in reference to the appointment of receivers 
under Rev. Code, ch. 26, 26, does not apply here. 0. 
). A receivership continues as long as the court may think it necessary to 
the performance of the duties pertaining thereto. Jo. 
. The validity of an injunction is not affected by a failure to require an 
indemnity bond to accompany it; nor isa party for that reason justi- 
fied in disobeying the mandate, but if aggrieved, his remedy is in a 
motion to dissolve. 6. 
7. The act of assembly requiring a defendant in ejectment to give bond 
for costs and damages before putting in a defence to the action (THE 
CopE, 2237), does not abridge the power of the court to appoint a 


receiver to secure the rents and profits. Kyron v. Dennis, 327. 
INJUNCTION, against tax for graded school, 37 (2). 
INJURY TO STOCK, 7338. 


INQUIRY OF DAMAGES, upon judgment by default, evidence in bar of 


action not competent, 171. 
INTENT, 741 (5). 
INTERLOCUTORY ORDER, may be corrected on motion, 177 (3). 
IRREGULAR JUDGMENT, 60 (3), 197. 
IRRELEVANT TESTIMONY, 487. 
ISSUES: 

Submission of, 82 (4). 

Of fact, jurisdiction, 125, 192. 

As to damages in ejectment, when submitted, 302 (2). 
JEOPARDY, 664, 668. 


JUDGE’S CHARGE: 


1. The failure of a judge to charge the jury specially upon a particular 


point, where there are more than one presented by the evidence, can- 
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not be assigned for error in this court. The party complaining should 
have submitted a prayer for special instructions upon the trial. Brown 
v. Calloway, 118. 

An error in the charge of the judge, which is not unfavorable to the 

party complaining, is not ground for a new trial. Cowles v. Hall, 330. 

3. It is the duty of the judge, at the request of a party to an action, to 
put his instructions in writing and read them to the jury. THE 
Copk, 7414. But where the court, as here, gave oral instructions not 
differing from those set out in the written charge, and the appellant 
makes no suggestion to the contrary, his exception to the oral part 
of the charge does not constitute ground for a new trial. Currie v. 
Clark, 355. 

If there be error in the charge of the judge, it is deemed excepted to 
without filing any formal objection by the party complaining (THE 
Cope, 2412), and may be taken advantage of for the first time in this 
court. Lawton v. Giles, 374. 

If a party be entitled to special instructions asked, it is sufficient if 
the court give them in substance. Patterson v. McIver, 493. 

It is sufficient if the judge in charging the jury gives the substance of 
the testimony of the witnesses; and especially so, where he asks coun- 
sel if a recapitulation of the evidence in detail is desired, and no re- 
quest for the same is made. State v. Gould, 658. 

A charge upon the subject of reasonable doubt cannot be made the 
subject of exception, upon the ground that the judge superadded an 
explanation thereof when such explanation is in itself a proper one. 
Ibid. 

. On trial for murder the judge charged the jury, among other things, 
that the prisoner is not required to prove matters of excuse or miti- 
gation beyond a reasonable doubt, but to the satisfaction of the jury ; 
“but the degree of proof is not so far relaxed that he may establish 
them by a bare preponderance of evidence, but must do so to the sat- 
isfaction of the jury’; Held, no error. The meaning of the instruc- 
tion is, that the jury must be satisfied; and if not satisfied, a bare pre- 
ponderance of proof will not do. State v. Carland, 668. 

. The rule laid down in Willis’ case, 63 N. C., 26, that the burden of 
proving matter of mitigation rests upon the prisoner, &c., and affirmed 
by repeated decisions of the court, is the settled law of this state. 


State v. Mazon, 676. 


). The court charged the jury in this case that “if deceased attacked with 


the rock and knife, the prisoner, not having provoked the fight nor 
willing to engage in it, might use the necessary means of self-defence, 


but the jury and not the prisoner must judge of the necessity. And 





if a deadly weapon was used, and the attack indicated a purpose to 
endanger the prisoner’s life or inflict great bodily harm, he was not 
compelled to flee, but might defend his person and pursue his adver- 


sary, to disarm him, but for no other purpose”; Held, no error. Jb. 


JUDGE’S CHARGE: 
Upon negligence in railroad company, 66, 69. 
Agency, 101. 
Inspection of instrument, 282. 
Negligence, 375. 
Whether there is evidence, 391. 
JUDGE OF SUPERIOR COURT, compensation of for holding extra terms, 
115. 


JUDGMENT: 

1. A court has no power to set aside or modify a final judgment at a sub- 
sequent term, except upon petition to rehear ; or upon the ground of 
mistake or excusable negligence; or to correct the record so as to 
make it speak the truth. Moore v. Hinnant, 163. 

2. The judgment in claim and delivery should be in the alternative ; that 
is, for delivery of the specific property if to be had, and if not, then 
its value as assessed by the jury. Council v. Averett, 168. 

Where the parties in such case compromised the matter and agreed 
upon a judgment that plaintiff should pay defendant a certain sum 
and costs of suit, dispensing with an order for restitution, such judg- 


ment is binding on the sureties to the plaintiff's undertaking. J. 


A summary judgment may be entered up against the sureties. 6. 


Upon an enquiry of damages, in a suit for goods sold and delivered, 


where judgment was taken by default for want of an answer, evidence 
in bar of the action is not competent. The judgment by default ad- 
mits the cause of action, and the plaintiff is only required, upon the 
enquiry, to make proof of the delivery of the goods and their value. 
Lee v. Knapp, 171. 

A judgment by default final for want of an answer ina suit upon a 
bail bond cannot be sustained. It should have been interlocutory and 
the damages enquired of by the jury. Roulhac v. Miller, 174. 

7. That the measure of damages for a breach of such bond is the amount 
of the debt recovered, is but the rule to guide the jury in assessing 
damages. Jb. 

A judgment by consent cannot be corrected by the court without the 


consent of all the parties to it. It is not the judgment of the court 








12. 


14. 


22 


16. 
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except in the sense that it is recorded and has the effect of a judg- 





ment. In such case the court can only correct its own errors in mak- 





ing the entries, as for instance, the misprision of its clerk. Me- 
Eachern v. Kerchner, 177. 


A party complaining of such judgment upon the ground of fraud or 






mistake, can seek redress by instituting a new action. Jb. 





An interlocutory consent order may be corrected upon motion in the 





eause. Jb. 





The judgment of a court having jurisdiction of the parties and the 






subject-matter, though irregular, is valid until reversed ; and if re- 


versed, a purchaser in good faith at a sale made in pursuance of such 





judgment will be protected. England v. Garner, 197. 





A judgment against an infant is not absolutely void, but irregular; and 
if set aside, the interest of a bona jide purchaser under the judgment 





without notice will not be affected. Th. 





The courts, being open to non-residents in asserting their right to prop- 






erty here, will go no farther in protecting them than residents from 






the consequences of unreasonable delay. Jb. 





A judgment rendered upon demurrer is as conclusive, by way of estop- 
pel, as a verdict finding the facts confessed would have been. John- 


son v. Pate, 334. 






Judgment upon confirmation of report settles all matters taken into 





the account, and bars any claim which ought to have been set up in 





that reference. Williams v. Batchelor, 364. 





But where subsequent collections are made, a claim for compensation 






for services in respect to them is proper to be allowed, upon enquiry 





and evidence. Jb. See Reference. 





Judgment final entered on confirming a referee’s report, is not open to 
a motion, at a subsequent term, to correct an error in the method of 






computing interest adopted by the referee. Garrett v. Love, 368. 





See Reference. 





Motion for leave to issue execution to revive a dormant judgment may 
be granted the plaintiff, although he had brought another action for 





the same debt and recovered judgment therein. McLean v. McLean, 





530. 





Where the plaintiff recovered a personal judgment against an admin- 
istrator, and subsequently sued his administration bond, alleging a 






breach in the non-payment of said judgment out of assets which 





afterwards came into his hands, and recovered judgment thereon ; 
Held, that the first judgment was not merged in the last, but both are 






separate securities for the same debt, and satisfaction of one dis- 






charges both. J. 
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JUDGMENT: 
Of Justice of the Peace, may be set aside by direct application, 60 (2). 
Erroneous, irregular and void, 60 (3). 
Of this court to what extent it may be modified by court below, 120. 
Upon confirming referee’s report, 564. 


JUDGMENT LIEN, does not attach to homestead, when, 204 (3). 


JUDICIAL SALE: 
Purchaser under judgment will be protected, though the judgment may 


be reversed, 197. 


JURISDICTION : 

1. The jurisdiction of this court over “issues of fact,” under article four, 
section eight of the constitution, is restricted to interlocutory and 
final judgments which are exclusively equitable in their nature, and 
which a court of equity as a distinct and separate tribunal could 
alone render, under the former system. Young vy. Rollins, 125, and 
see also, 192. 

2. The superior court has no jurisdiction of an action to recover upon a 
running account of $312 where it is shown that from time to time the 
defendant had reduced the amount by sundry payments, to a sum 
under $200 at the fime the action was brought. While the sum 
demanded ordinarily determines the jurisdiction, yet the plaintiff 
must make his demand in good faith and not for the purpose of giv- 
ing the court jurisdiction. Wiseman v. Mitherow, 140 

3. The jurisdiction of the supreme court over issues of fact, under article 
four, section eight of the constitution, will be assumed upon two con- 
ditions: 1. If the matter be of such an equitable nature as a court 
of equity under the former system took exclusive cognizance of. 2. 
If the proofs are written and documentary, and in all respects the 
same as they were when the judge of the court below passed upon 


them. Worthy v. Shields, 192. See also, 125. 


4. A party under the present system has a right to a jury trial of an issue 


of fact, as well when it involves an equitable as a legal element en- 
tering into the merits of the controversy. Jb. 

5. Action for deceit and false warranty, in superior court, 137. 

6. In action on contract for rent (sum not exceeding $200), not ousted 
when relief is asked which court has no power to grant, 186. 


7. Where account is “split up” under a single contract, 478. 





JURY : 

1. Jurors of the original panel constitute a distinct panel; and when the 
same is gone through without forming a jury for the trial of a 
capital offence, the jurors stood aside at the instance of the prosecu- 
tion (when such is the case) must be brought forward and challenged, 
or tendered to the prisoner, before resort can be had to the special 
renire. State v. Washington, O64. 

The special venire is in aid of the original panel, and only such jurors 
are taken from it as are required to form a jury after the original has 
been exhausted. Jb. 

A juror summoned on a special venire is qualified to serve if heisa 
freeholder only. Tuer Copr, 21738. State v. Carland, 668. 

But tales-jurors and those of the original panel are required not only 
to be freeholders, but to have paid their taxes for the preceding year, 
which, under section 1722. is the vear preceding the one in which 
the tax returns, from which jurors are selected, are laid before the 
county commissioners. Slate v. Watson, 86 N. C., 624, corrected. Ib. 

5. The finding of the judge in the court below as to whether a juror has 


paid such tax is not reviewable on appeal. J. 


JURY TRIAL: 
Waived, cannot afterwards be demanded, 159 (2). 
Cannot be waived in criminal cases, 749. 
Not contemplated by act allowing controversy without action, 163, 


Right of, to try issue of fact involving equitable element, 192. 


JUSTICE OF THE PEACE: 

1. A justice of the peace has no authority to depute a special officer to 
serve process in a civil action. MWeKee v. Ange ) 60. 

2. A judgment rendered by a justice of the peace without notice to the 
defendant may be set aside by a direct application to the justice; and 
where he refuses to do so, the proper course on appeal is to give 
judgment reversing his ruling, and not to direct the justice to enter 
judgment vacating the original judgment. J. 

3. Erroneous, irregular and void judgments defined, and effect of dis- 
cussed. Tb, 


JUSTIFICATION OF APPEAL BOND, 11, 21, 24. 


LANDLORD AND TENANT: 


1. A tenant may remove a building erected by him, for the better enjoy- 


ment of his trade, while he remains in possession of the land. But 








if he neglects to avail himself of this right during the term, the na- 
ture of the property, and the uses to which it was devoted, as shown 
in this case, will serve to rebut the presnmption of abandonment. 
Railroad v. Deal, 110. 

2. The strict rule that a building becomes part of the land is relaxed, 
where it appears that the same is put up purely for the exercise of a 
trade, or for the mixed purpose of trade and agriculture, or manu- 
facturing. 16. 

Where the owner of land verbally consented that the plaintiff com- 
pany might erect a depot thereon for railroad business, it was held that 
the structure did not become a part of the freehold and the plaintiff 
had the right to remove it. Jb. 

4. An action by a landlord against a tenant for the recovery of rent, the 
sum demanded not exceeding two hundred dollars, is an action upon 


the contract of lease and cognizable in the court of a justice of the 


peace. The jurisdiction cannot be ousted because further relief is 


asked which such court has no power to grant. Deloatch vy. Coman, 
136. 

A landlord is entitled to the first lien upon the crop for rents due and 
advancements made. THe Cope, 21754. Ledbetter v. Quick, 276. 

}. Supplies necessary to make and save a crop, are such articles as are in 
good faith furnished to and received by the tenant for that purpose. 
And it was proper in the court to leave it to the jury to find, whether 
upon the evidence a mule and wagon, &c., were treated as advance- 
ments. Jb. 

Held further: Where landlord and tenant undertake by collusion and 
frand to create an indebtedness to the former, under color of “ ad- 
vancements,” to the prejudice of creditors of the tenant, such trans- 


action will not be sustained. Jh. 


LANDLORD AND TENANT: 
Mortgage of thing not in esse (crop to be planted) valid, 270. 
Eviction of tenant by third party, 524. 


a 
, 


Landlord let in to defend, 337 
Removal of crop, indictment for, 712. 


LAPSED LEGACY, 645. 


LARCENY, evidence in, 702. 


LATENT AMBIGUITY, 597. 


Latitude in admitting evidence, 302 (4). 
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LEGISLATIVE ACT, validity of passed on by direct proceeding, 37 (3). 












LEGISLATIVE POWER, over statute of limitations 542 (3). 





LETTER: 


Admission of debt by, 491 (2). 






Evidence, 688. 





LIABILITY OF STOCKHOLDERS, 405. 













LICENSE, parol may be revoked, 105, 110 (3). 


LIEN : 


Creditors of partnership, 90. 












when, 204 (3). 





Does not attach to homestead, 





LIQUOR SELLING: 


1. license to retail liquor can issue only upon the application of the 






party to the board of county commissioners for an order directing 





the sheriff to grant the same. Permission given by the sheriff to 





retail without such order previously made, is in violation of the law 






and does not protect the seller from prosecution. State v. Voight, 741. 










2. An order granting license may be revoked at the same session of the 
Tb. 


3. Selling liquor on Sunday, indictment for, 747 


board. 









LIVE STOCK, indictment for injury to, 73s. 







MAINTENANCE AND CHAMPERTY, 45s. 


MALFEASANCE IN OFFICE, 455. 







MANDAMUS, to judge to make up case on appeal, 15. 








MARRIED WOMEN : 


Deed of, 215. 










Contract of, 222. 







May defend in ejectment, when suit against husband, 343. 





MEASURE OF DAMAGES: 





For breach of bail bond, on enquiry after judgment by default, 174. 






” 


Where grantee pays for outstanding title, 291 (3). 
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MILLS: 

1. The plaintiff built a mill, and, with the verbal consent of the defend- 
ant, constructed a dam across a stream upon land of the latter; and 
after the mill had been in operation for several years, the defendant 
withdrew his consent to the further use of the land for this purpose, 
and notified the plaintiff to level the dam, which he failed to do; 
and thereupon the defendant caused the obstruction to be removed ; 
Held, in an action by plaintiff for damages: (1) That a parol license 
relating to land, either voluntary or supported by a valuable considera- 
tion, may be revoked by the owner without incurring liability in 
damages, where notice is given and reasonable opportunity afforded 
io remove improvements putup thereunder. (2) The plaintiff should 
have taken a conveyance of the easement, or pursued the remedy 
pointed out for the condemnation of land for mill purposes. Tite 
Cove, 21849. ANivett v. WeRKeithan, 106. 

2. The appellant, though awarded a new trial, must be taxed with the 


costs of unnecessary matter sent up with the transcript. Jd. 
MISDEMEANOR, false pretence, 701. 
MISTAKE, 255 (5), 4 
MISTRIAL, 663. 
MODIFICATION OF FINAL JUDGMENT, 1€3. 


MORTGAGE: 
1. It is not necessary to insert, in a mortgage deed, a provision for giving 


notice to a mortgagor of an intended sale under a power contained in 


the deed, in advance of the advertisement. Capehart v. Biggs, 77 


N. C., 261, overruled as to this point). Bridgers vy. Morris, 52. 

When an injunction will be granted to postpone a sale by mortgagee 
under power in the deed. Jb. See Injunction. 

Mortgage of personal property reserving “exemption allowed by law 
and to be selected by mortgagor”; Held, that title to the whole passed 
to the mortgagee and remained in him, until exempted articles were 
legally set apart. The act of executing second mortgage is not a 
selection. Second mortgage holds subject to prior conveyance. See 
Homestead, 7. Norman v. Craft, 231. 

In foreclosing proceedings, it appeared that several sales of the mort- 
gaged premises were made under the orders of court, and that the 
mortgagor forbade the same and repeatedly delayed the mortgagee in 


collecting the debt, by disparagirg his own title and offering to raise 
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the bid, by which means he succeeded in setting aside the sales, and 





on motion of the mortgagee the last sale was confirmed by the 





court—the report thereof showing it was properly conducted and the 





land brought a fair price; Held, no error. Upon the facts of this 





case the mortgager has forfeited all right to the consideration of the 





court. Gibson v. McLaurin, 256. 





». Where a mortgage of land is made to one to secure a debt, and a third 






party, by an arrangement with the mortgagor (who executes to him 





a second mortgage on same land), pays the debt in his notes, which 






are accepted by the mortgagee, which notes are afterwards assigned 
to the plaintiff; Held, in an action to foreclose the mortgage and sub- 


ject the land to the payment of said notes, the plaintiff is not entitled 






to recover. The mortgage debt being thus discharged, the mortgage 






deed, though not satisfied upon the register’s books in pursuance of 





THE Cope, 41271, is in equity no longer operative; and if the par- 
ties intended to hold the land as security for the said notes, a new 


Walker V. 






mortgage should have been executed for that purpose. 
Mebane, 259. 


Held further: The circumstance that there was a difference between 










the exact amount of the notes used in payment of the debt and those 





originally secured by the first mortgage is of no force, since the mort- 





gagee accepted the former in discharge of the debt. Jb. 





7. Where, upon the issues submitted in such case, the jury find the debt 






was paid, but that the mortgage was not satisfied, it was held that the 






issue to which the latter part of the verdict was responsive, and the 
The fact of payment being found, 





finding upon it, are immaterial. 










the law determines the status of the mortgage deed. Tb. 









Nor can the withdrawal of the answer of the defendant mortgagor, 





allowing judgment to be entered for the plaintiff, have the effect of 





defeating the rights of the third party to whom the second mortgage 





had been executed under the said arrangement. Jb. 





%. A crop to be planted on one’s own land, or on land let to him, as we ll 





as acrop planted and in process of cultivation, is the subject of a 





valid mortgage. Rawlings v. Hunt, 270. 





10. An instrument may be so framed as to operate in one part as a mort- 
but to create the latter, 


1. 






gage, and in another as an agricultural lien ; 





it must conform to the requirements of the statute allowing ner 





tural liens. Jé. 







11. The plaintiff is legally entitled to the property sued for, by virtue of 







the first mortgage. Jhb. 





No equitable rights of the defendant are passed upon. 


The judgment here is confined to this case, and the court takes no | 
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of the fact stated in the record, as to other cases turning upon the 
principles applicable to this. J. 


12. Of thing not in esse (crop to be planted) valid, 270. 


MOTION: 


In attachment, 159. 

In the cause and new action, 177 (2, 3). 

For leave to issue execution, statute of limitations may be set up against, 
395, 530. 


In arrest of judgment, 711, 714. 


MULE, whether advancement for cultivation of crop, question of fact for 
jury, 276 (2). 
NEGLIGENCE: 

1. The plaintiff's cow was killed by defendant’s freight train, and in a 
suit for damages for the injury, the engineer testified that the train 
was running fifteen miles an hour, at night, and by means of the 
head-light a cow could be seen seventy-five yards in advance; that 
he discovered the animal at that distance, blew on brakes, but could 
not possibly stop the train and avoid the accident. The judge 
charged the jury that the company should provide such appliances 
as would enable the engineer to stop the train within the distance 
mentioned ; and if not furnished, then it was the defendant’s duty to 
so slacken the speed that the train could be stopped within that dis- 
tance; Held, error. The company cannot be held to so rigid a rule 
of accountability where, as here, every reasonable precaution was 
taken. Winston v. Railroad, 66. 

2. Where an action against a railroad company for damages in killing 
plaintiff's mule, is brought within six months after the accident, the 
fact of such killing (nothing further appearing) is prima facie evi- 
dence of defendant’s negligence ; and the burden of repelling the 
presumption is upon the company. Wilson v. Railroad, 69. 

3. The court charged the jury upon the evidence in this case: (1) If the 

engineer saw, or could have seen by vigilance, the plaintiff’s mule 

upon the track a quarter or half mile ahead, and could have stopped 
the train in time to avoid the accident, the company is guilty of neg- 
ligence: (2) If after thus discovering the mule, and it left the track 

a quarter of a mile ahead of the train, and the engineer had reason 

to believe that it was no longer in danger, and afterwards the mule 

ran upon the track a second time and was killed, then the company 

*is not guilty of negligence, unless the engineer could, by the use of 


the appliances at his command, have stopped the train in time to 


prevent the injury; Held, no error. Tb. 
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4. The duty of engineers in the careful running of trains, when cattle or 
other stock are on the track and become frightened by an approach- 
ing train and run off and on or near the track, pointed out by Merrt- 
mon, J. Jb. 

5. The plaintiff’s house was destroyed by fire, communicated by sparks 
emitted from the smoke-stack of the defendants’ mill (located in the 
city of Wilmington), and in an action for damages for the injury 
resulting from the alleged negligence of the defendant; Held— 

(1). The burden of showing care and diligence, and the use of im- 
proved appliances to avoid accident, rests upon the defendant. 

(2). Where upon the evidence in such case, the judge charged the 
jury that if sparks were emitted in operating defendants’ mill and 
fell on neighboring houses which could be thereby readily set on 
fire, it was negligence to run the mill without curing the defect in 
the appliances; and if the defect could not be remedied and the 
sparks must necessarily pass out and fall on buildings likely to be 
thus set on fire, then the defendant had no right to operate the mill 
at all; it was held, that while the latter part of the charge as a sepa- 
rate proposition is error, vet when taken in connection with the whole 
charge as set out in the case, it is qualified by the direction that the 
same cannot be operated without the owner’s being liable for dam- 


ages to others from fire thus communicated. Lawton vy. Giles, 374. 


NEGLIGENCE: 
Of town in repairing streets, 451. 
Of county in repairing bridge, 437. 


In caring for goods, 493. 


NEGOTIABLE INSTRUMENTS: 

In an action upon a promissory note, it is not necessary for the plaintiff 
to allege and prove a consideration. The note imports prima facie 
that it is founded upon a valuable consideration. But if the defend- 
ant rebuis this presumption, then the burden of proof is thrown 


upon the plaintiff to show that there was a consideration. Campbell 
Vv. MecCormace, 491. 


» 


NEW ACTION AND MOTION IN THE CAUSE, 177 (2, 3), 
NEW TRIAL: 
See trial. 


Error in judge’s charge not unfavorable to party complaining, no ground 


for, 331 (2). 
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NEWLY DISCOVERED EVIDENCE, application for new trial upon the 


ground of, 226. 


NON-RESIDENTS, court open to, in asserting right to property, and subject 


to same rule as residents in respect to consequence of laches, 197 (4 


OATH, administration of, 676. 


OBLIGORS, of different classes, effect of payment by one of a certain class 


‘a a). 


OPENING AND CONCLUSION, 142, 302 (3). 


ORDER OF PUBLICATION, in attachment proceedings, 154 (3). 
ORIGINAL RECORDs, evidence, 741 (3, 4). 
PAROL CONTRACT TO CONVEY LAND, repudiation of, 25 


PAROL EVIDENCE: 
ro explain latent ambiguity, 619. 
In aid of record, 508 (4). 


” 


PAROL LICENSE, relating to land, may be revoked, 106, 110 (3). 
PAROL TRUST, enforcement of, 255. 


PARTIES : 
See pages 154, 216 (3), 
In ejectment—landlord and tenant, 337, 338. 
In suit against administrator, 537. 
In petition to sell land for assets, 546. 


Admission of, in appearance by counsel, 557. 


PARTITION OF LAND: 
Pleading in, 147. 
Between remaindermen not ascertained cannot be made during continu- 


ance of life estate, 625. 
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PARTNERSHIP: 


1, 


In an action against a firm upon a draft accepted by the cashier of a 
bank who was also a member of the firm, and who made a partial 
payment upon the saine, it was held that, to remove the statutory bar 
set up by the defendant firm, the burden is on the plaintiff to show 
in what capacity the acceptor acted in making such payment—whether 
as cashier or as a member of the firm. Tue Copr, 22171, 172. 
Wood yv. Barbe P.. 76. 

Where a payment is made upon a claim, before it is barred by the 
lapse of time, by one of several obligors of the same class, it becomes 
the legal act of all, and arrests the operation of the statute as to them, 
but does not revive the liability of others of a different class. Jb. 

The rule that payment by one of several debtors, in such case, is evi- 
dence against them all, is founded upon the community of interest 
among the debtors. Jb. 

Where one of the members of a firm was constituted its general man- 
aging agent by the articles of partnership, and upon the death of one 
partner his executor consented to a continuance of the business, /f 
vas held that the manager became the agent of the executor as well 


: ss , ° 
as of the other surviving member. Patterson vy. Lilly, 82. 


Held further: A demand and refusal to account are necessary to termi- 
nate the agency and put the statute of limitation in operation. J). 

Application of the statute of limitations to trusts, constructive and di- 
rect, discussed by Asur, J. Ib. 

The ruling of the court below upon submission of the issues and order 
of reference affirmed. Jb. 

Partnership creditors have no lien in equity upon, and cannot follow, 
the effects of a firm in the hands of an assignee under a trust deed, 
to give their claims a preference over the trusts contained in the deed. 
Alle nv. (frissom, 90), 

The change in the individuals composing the firm here does not affect 
the rule; but the plaintiff creditors are entitled to an account of the 
assigned fund. Jb. 

Partnership matters and others -not connected with the joint business, 
and unsettled during the life-time of one of the partners, were 
referred by his administrator and the surviving partner to arbitrators 
for settlement, whose award, among other things, was, that the partner- 
ship assets belong to J, the deceased partner, who is liable for the 


firm debts ; and after allowing all credits he owes to W, the other 


partner, a certain sum, which was paid ; Held, in an action by plain- 


tiff W (who was forced to pay firm debts) against the defendant ad- 
ministrator of J, for damages sustained by the defendant’s failure to 


execute the award: 
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(1). That the act of 1879, ch. 185, making a party to a suit upon a 





judgment rendered or a bond executed previous to August 1, 1868, 






an incompetent witness, does not apply, as this action is not founded 






on a judgment or bond. (This act is now superseded by the act of 
1885, ch. 310). 
(2). The payment of the sum found due to the plaintiff was not a 







full execution of the award, and does not relieve the defendant from 






paying the firm debts. 
(3). It requires no judicial investigation to determine the characte: 






of these debts by reason of the fact that the notes bore the individual 






signatures of the partners, since the defendant was informed by his 






intestate that they were firm debts. Clanton v. Price, 96. 





























11. Held further: The seven year statute of limitations barring suits against 
a decedent’s estate does not apply here. The action is not on an in- 
debtedness of the defendant's intestate, but arises out of the defend- 
ant’s failure to pay certain common liabilities, and the court below 


properly rendered a personal judgment. Jd. 


PARTNERSHIP: 
® See also, page 467. 
Death of one partner will not incapacitate the other from testifving, 515. 


PATENT, ambiguity, 619 (4). 

PAUPER, not entitled to costs, 182 (3). 

PENALTY, suit for, 553. 

PERSONAL LIABILITY CLAUSE IN CHARTER, 405. 
PETITION TO REHEAR, 180. 


PETITION TO SELL LAND FOR ASSFTs: 
Parties in, 546. 
Manner of selling, 551. 


. 


PLACE OF CONTRACT, 467. 


PLEADING: 
1, Proof without allegation is as ineffective as allegation without proof, 
and the court will take no notice of proof unless there be a corre- 


sponding allegation. .MeLaurin v. Cronley, 50. 
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—_ 


INDEX. 


In this case an equitable defence was set up in the answer, but aban- 
doned on the trial for want of evidence to sustain it; and it was held 
error to receive evidence to support a new equitable defence, not sug- 
gested in the pleadings, but set up ore tenus. Jb. 

The former ruling in this case (88 N. C., 190), to the effect that an 
action for deceit and false warranty in the sale of a horse, is cogniza- 
in the superior court, though the damages claimed amount only to 
fifty dollars, is affirmed. Ashe v. Gray, 137. 

Held further: Although some of the articles in the complaint show 
that the plaintiff’s claim rests in contract, yet taken in connection 
with the others and considering the complaint as an entirety, it sets 
ont a cause of action ex delicto. Ib. 

Where a complaint contains a cause of action of which the court has 
not, and others of which it has jurisdiction, the court will disregard 


the former and proceed to try the latter. J6. 


An amendment of pleading is ordinarily left to the discretion of 
the presiding judge; but where it is of such nature as renders a 
corresponding amendment necessary on the part of the adverse party, 
a refusal to allow the latter is appealable. Brooks v. Brooks, 142. 

Where a motion to amend an answer is disallowed, the defendant can- 
not avoid the binding eflect of the answer by a disclaimer ore tenus 
of the defence set up; and the facts therein stated are legal evidence 
against him. Jd. 

The parties admitted on the trial of this case that there was no con- 
troversy as to the location of the land in dispute, and they are bound 
by the admission Jb. 

An answer to a petition for division of land, which alleges that the 
boundaries of the land described in a deed set out in the complaint 
are not sufficient to locate any land, and that therefore no title passed 
by the deed to the petitioners as tenants in common, is frivolous and 
will be disregarded. Atkinson v. McIntyre, 147. 

A demurrer “ that the complaint states no cause of action whatever” 
against the defendant will be disregarded. It must distinctly specify 
the grounds of objection to the complaint. Tae Cope, 7240. Goss 
v. Waller, 149. 

Where a pleading is verified, every seubsequent pleading except a 
demurrer, must be verified also; Hence, if the plaintiff verify his 
complaint and the defendant fail to verify his answer, the plaintiff is 
entitled to judgment. Alford v. MeCormae, 151. 

An affiant is not required by our statute to subscribe the affidavit. It 
is sufficient if the oath be administerad by one authorized to admin- 


ister oaths. Jb. 
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13. Every material allegation in the complaint must be supported by 
Dra- 


proper evidence, to enable a plaintiff to maintain his action. 


per Vv. Burton, 182. 


PLEADING: 


In action to enforce parol trust, 


ie 
230. 


lor breach of covenant in deed, 291 (2 
In ejectment, 308, 309, 314, 334 (2). 


How statute of limitations should be pleaded, 401. 


In suit for penalty, 553. 


POLICE OFFICER OF TOWN, arrest by, when justifiable, 695. 


POSSESSION : 
Does not supply seizin, 189. 


Continuity of, 330. 


POWER: 
Of court to modify judgment, 163. 


Execution of, 239. 


Of sale by executor under will, 607, 612. 


PRACTICE: 
1. The judgment of the court below will be affirmed, where there is no 


case on appeal, and nothing in the record to show an exception taken. 


Mott v. Ramsay, 29. 
(This case was re-instated on the docket—see p. 372). 


2. The practice in reference to opening and concluding the argument be- 
fore the jury, is regulated by a rule of the superior court (89 N. C., 
609, rule 6), and the decision of the judge is not reviewable on ap 


Brooks vy. Brooks, 142, and Cheek: vy. Watson, 302. 


peal. 
PREFERRED CREDITORS, 252. 
PRESENCE OF PARTY, 499. 
PRESUMPTION : 
Of grant, 330. 


Of death from absence, 3 


Of heirs, 385. 
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PRINCIPAL: 
Liability for tort of agent, 101. 


When bound by act of agent, 412. 
PRIVITY TO ACTION, 508. 
PROCESS : 


1. A summons or other process may be amended at the discretion of the 


court, where the defect is of a formal character which would be 


waived by a general appearance or answer upon the merits of the 


case, provided the rights of third persons are not affected and no 
protection is withdrawn from the officer who served it. Jackson v. 
MeLean, 64. 

. The refusal of the court below to grant plaintiff’s motion to make an 
additional party at chambers, in this case, where notice was served 
upon such party, but without giving notice of the intended motion to 
those already defendants, is affirmed. Young v. Rollins, 134. 

. The additional defendant could have been brought in by summons 
regularly issued. Jb. 

Whether the judge had the power to allow such amendment out of 
term time—Quere. Tb. 


. Civil, cannot legally be served by special deputy, 60. 


PROCESSIONING LAND: 

1. The purpose of the act concerning the processioning of land is to 
establish the boundaries thereof, and a complete survey, with plat, 
certificate, K&c., is indispensable to the fulfillment of the statutory 
requirements. Porter v. Durham, 55. 

. Where a surveyor was prevented by an adjoining proprietor from run- 
ning disputed lines, and made report thereof to the clerk of the court, 
who appointed five freeholders to establish the same and they failed 
to agree, and thereupon others were appointed whose report showed 
the claims of the respective parties, but failed to comply with the 
statute in making a plat and certificate, &c.; Held, that the proceed- 
ing must be quashed. The surveyor should have resumed the work, 
adopted the lines settled*upon by the co-operating freeholders, and 


completed the survey. Jb. 
PROMISE TO PAY, removes bar, when, 401. 


PROMISE TO PAY DEBT OF ANOTHER, 487. 
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PUBLICATION, in attachment proceedings, 154 (3). 
PUNISHMENT FOR MISDEMEANOR, 701. 


PURCHASER : 


1. A vendee, who has received a deed for land and is in undisturbed pos- 
session, has no equity to relief upon the mere ground of alleged de- 
fect of title in the vendor (where there is no fraud in the trans- 
action), but must rely upon his covenants. Hughes v. MeNider, 248. 

2. In an action for the purchase money, the vendor may complete his 
title, pending the same and at any time before the trial. J. 

And an allegation on the part of the vendee that there are incum- 
brances on the land, must be supported by proof of their existence 
at the time of trial, in order that the defence of defect of title may 
avail him. Jb. 

4. Where a vendor elects to repudiate a parol contract to convey land, the 
vendee, under his general prayer for relief, is entitled to recover the 
amount he has paid under the contract. Wilkie v. Womble, 254. 

5. Evidence of a parol transfer of the vendee’s interest under the avoided 
contract was properly excluded ; for in such case there is no equit- 
able interest to transfer, and if there were, the assignment should be 
in writing. Jb. 

G. Purchaser and defendant in execution, agreement between upheld in 
absence of fraud, 348 (2) 

RAILROADS: 

Negligence of, 66, 69. 

Depots are not fixtures, and may not be removed, 110. 


Compensation of officer of 462. 
REASONABLE DOUBT, definition of, 658. 
RECAPITULATING EVIDENCE, 66s. 
RECEIVER—Injunction and Receiver. 
RECITALS IN DEED, evidence, 292 (2). 


RECORD: 
Estoppel of, 508. 


Original, as evidence, 741 (3, 4). 





INDEX. 


REFERENCE AND REFEREE: 
1, A judgment entered upon confirming a report of a referee settles all 
matters taken into the account, and is a bar to any claim which ought 
to have been set up in that reference. Williams v. Batchelor, 364. 

But where subsequent collections are made out of a fund remaining in 
the hands of the party liable to account, and not adjudicated in the 
judgment, a claim for compensation for his services is a proper one, 
to be allowed upon evidence and enquiry before a referee. Jb. 

A report of the referee made to this court and confirmed, and final 
judgment entered thereon, is not open to a motion, at a subsequent 
term, to correct an alleged error in the method of computing interest 
adopted by the referee. The court held, however, that the result 
arrived at by the referee in pursuance of the decision rendered in 
this case (89 N. C., 205 is correct). Oarrett v. Love, 363. 

Where the report of a referee is imperfect or uusatisfactory, the court 
will disregard the exceptions thereto and order a reference with 
instructions as to the manner of stating the account. Grant y. 


Bell, 558. 


REHEARING: 

Applications for a rehearing under Rule 12, 89 N. C., 606, are based only 
upon alleged errors in law and newly discovered evidence, and, there- 
fore, such proceeding is not the proper mode of asserting a claim to 
uncollected assets not included in the former account of the party to 


be charged. Wilson v. Lineberger, 180. 
REMAINDER, no partition of land among remaindermen, 635. 


REMANDING CASE, on account of defective record, 9, 10. 


¢@ EMOVAL OF CROP, indictment for, 712. 


REMOVAL OF CAUSE, transcript read¢o show jurisdiction, 668. 


RENTS: 
Rents are incident to the reversion, and when the estate is transferred go 
to the bargainee, unless they are overdue or are secured by note. Wil- 


coxon v. Donelly, 245. 
RES ADJUDICATA, 159 (2). 


RESULTING TRUST, 239 (1, 3). 
52 
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RETAILING, 741, 747. 
RETURN OF OFFICER, evidence, 348 (1). 
REVENUE COLLECTOR, sale of land for taxes by, 296. 


REVERSIONARY INTEREST, 204 (1), 399. 


9 


RIGHT TO OPEN AND CONCLUDE, 142, 302 (3). 


ROADS: 
1. The laying off a highway over one’s land does not dey:ive him of the 
freehold covered by the road. The public acquire only an easement 
—the right to pass and repass. State v. Hewell, 705. i 


2. Liability of county for failure to keep in repair, 437. 
RUNNING ACCOUNT, 140, 484. 


SALARIES AND FEES: 

1. A judge of the superiorcourt is entitled to one hundred dollars per 
week for holding special or additional terms, to be paid by the county 
in which they are held. Shepherd v. Commissioners, 115. 

2. The January and June terms of Wake superior court are additional 
terms, created by the act of 1872-73, ch. 1, for the holding of which 
the judge is entitled to one hundred dollars per week, by virtue of sec- 
tion four, which, being of a local nature, is saved from repeal by THE 


CoprE, 23873. Jb. 
SALARY OF RAILROAD OFFICER, 462. 
SCHOOL DISTRICTS, 441. 


SEAL: 
Two persons may adopt the same, 282. 


Examination of committing magistrate need not be under, 730. 
5 


> 


SECOND EXECUTION, on same judgment, sale under, 348 (3). 


SECTION 590—See pages 499, 518, 521. 
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SEIZIN, to support claim for dower, 189. 


SHERIFF: 
The claim of a sheriff, based upon credits which the county commission- 
ers refused to allow in his settlement with the county, must be asserted 


in acivil action. McMillan vy. Commissioners, 28. 


SHERIFF: 
Cannot contradict return on execution, but may apply to covrt to have 
same corrected, 41. 
Sale under execution, 182. 
Return of, evidence, 348 (1). 


Deed of, to purchaser under execution, 348 (3). 
“SO FORTH,” meaning of in will, 619 (4). 
SPECIAL APPEARANCE OF COUNSEL, 19. 
SPECIAL DEPUTY, not allowed to serve civil process, 60. 
SPECIAL VENIRE IN CAPITAL CASES, 664. 
SPECIFIC PERFORMANCE, evidence relating to, 391. 
SPLITTING UP ACCOUNT— jurisdiction, 478. 
SPRINGING AND SHIFTING USES, 284. 
STANDING ASIDE JURORS, 604. 


STATUTE OF LIMITATIONS: 

1. The statute of limitations may he set up as a defence by an adminis- 
trator to a motion for leave to issue execution after ten years from 
the date of docketing a judgment against his intestate; and this, 
althongh executions have regularly been issued within each succes- 
sive period of three years after the judgment was docketed. Berry v. 
Corpening, 395. 

2. The statute of limitations relates only to the remedy, and the defend- 
ant is never afforded an opportunity of relying upon it until the 
plaintiff resorts to his remedy, either by action on the judgment, or 


motion in the nature of scire facias to revive it. Lb. 
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3. The statute of limitations does not run against a debt owing by a home- 
steader during the existence of his interest in the homestead, pro- 
vided the same has been actually laid off; and then only as to debts 
affected by the allotment, that is, judgments docketed in the county 
where the land is situate and solely with reference to the lien of such 
judgments upon the reversionary interest. -(This proceeding is gov- 
erned by Bat. Rev., ch. 65, 726, but that statute is not brought for- 
ward in THE CopE of ’83; see also, opinion in Mebane v. Layton, 89 
N.C., pp. 400, 401). Morton v. Barber, 399. 


. The plea of the statute of limitations should set out the facts upon 


which the defence is grounded. An averment that a demand is 
barred, is but stating a conclusion of law. Pope v. Andrews, 401. 

5. Where a suit had already been commenced to recover an amount 
alleged to be due upon an account, and the defendant set up the statu- 
tory bar as a defence, but wrote a letter to the plaintiff’s attorney, 
stating that if he would take five hundred dollars in satisfaction, 
judgment might go against him at court; Held, that the letter is an 
admission and assumption of the debt to the specified amount ($500), 
and operates to remove the bar to the recovery of the same. Jb. 

. The three year statute of limitations begins to run, against an action 
to enforce the personal liability of stockholders of a bank under a 
clause in its charter, from the date the bank suspends specie pay- 
ments; and this whether the assets of the corporation are exhausted 
in payment of debts, or not. Long v. Bank, 405. 

7. The liability of the stockholders arises when the bank refuses or ceases 
to redeem its bills and is notorionsly and continuously insolvent. /6. 


STATUTE OF LIMITATIONS: 
Where payment is made by one of several obligors, 77 (2). 
When it begins to run in agency, 82 (3). 
As applicable to trusts, 82. 
Does not bar action when not founded on indebtedness of intestate, 96 (2). 
Appointment of receivers, 125 (4). 
Suits against administrator, when brought, 533. 
Not arrested by admission of administrator, 542. 
Legislative power over, 542 (3). 


STATUTE OF FRAUDS: 


Memorandum of contract by agent fulfills conditions of, 412, 487. 
STATUTE OF USES, 284: deed under, 320. 


STOCK LAW, 738. 
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STOCK, in foreign corporation, taxation of, 409. 
SUM DEMANDED, 140. 


SUMMARY JUDGMENT, may be entered against surety to undertak- 
ing, 168 (3). 


SUMMONS: 
Amendment of, 64, 134. 


Service of, 581. 
SUNDAY LAWS, violation of, 747. 


SUPERIOR COURT: 

1. The superior court has no power to modify or change a judgment or 
decree of this court certified to the court below. Its powers are con- 
fined to incidental matters of detail necessary to carry the decree 
into effect, not inconsistent therewith. The rule that the superior 
courts have authority to vacate or modify decrees made in a cause, 
at any time before final judgment, does not apply here. Murrill v. 
Murrill, 120. 


2. Jurisdiction of, in action for deceit, 137; running account, 140. 
SUPREME COURT: 

Jurisdiction over issues of fact, 125, 192. 

Application to for new trial for newly discovered evidence, 226 (2). 


SUPPRESSING BIDDINGS, 355. 


SURETY: 


To undertaking, judgment against principal binding on, 168 (2). 


Liability of, not affected by discharge of principal in bankruptcy, 467. 
SURVIVORSHIP, 619 (3). 
TAMPERING WITH JURY, 658 (4). 


TAXATION : 


1. Shares of stock in a foreign corporation are personal property, and 
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when the owner lives in this state, are taxable here. Worth v. Coim- 
missioners, 409. 

2. The laws of this state are paramount here, and all of its citizens are 
subject to them without regard to the laws of any other state; Hence, 
a resident of this state who may have all his money invested in stock 
of corporations in another state and subject to tax there, is liable to 
tax under the laws here. The tax is regarded as a tax upon the 
owner on account of his ownership, rather than upon the shares of 


stock. Tb. 
TAX FOR GRADED SCHOOL, 36. 


TAX TITLES: 

1. One'who claims under a deed for land sold to pay taxes, must show 
that the law regulating such sales has been complied with, in order 
that the deed may operate to pass title. ox v. Stafford, 296. 

2. Ordinarily, the recitals in such deed are not evidence against the de- 
linguent tax-payers, but the essential prerequisites must be proved 
aliunde the deed—the burden being on the purchaser, or those claim- 
ing under him, in the absence of any legislative provision to the con- 
trary. Tb. 

3. Held further: Where such sale is made by a collector of internal reve- 
nue and a deed executed to the purchaser, reciting the land pur- 
chased, for what taxes it was sold, the name of the purchaser, and 
the price bid, as authorized by act of Congress (U. 8. Rev. Stat., 
243198, 3199), such deed is prima facie evidence only of the facts re- 
quired by the act to be stated, and the burden of rebutting the presump- 
tion is on the party claiming adversely to the purchaser. Jb. 

4. Held also: Where there are other recitals in the deed, it is incumbent 
on the purchaser to establish them by evidence dehors the deed ; as 
to them, the act of Congress does not change the burden of proof. Jd. 

5. The case of Overcash vy. Ketchie, 89 N. C., 384, to the effect that one of 


several tenants in common may sue in ejectment, approved. JO. 
TENANTS IN COMMON: 
Petition for partition, 147. 


Charge upon share, 245 (2). 


One of several may sue in ejectment, 296 (5), 517. 


TENANT BY THE COURTESY, 215. 
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TESTAMENTARY GUARDIAN, 615. 





TITLE, defect of, 248. 
TORT AND CONTRACT, 455. 


TOWNS AND CITIES: 


1. A town has a right to provide indemnity for its officers who may incur 
liability to others in the bona fide discharge of their duties, and to 
appropriate money to employ counsel to defend them. Roper v. Lau- 


5 rd 


rinburq, 427. 


2. A town is liable in damages to one who receives an injury by falling 
in an excavation near the side-walk (made by the owner of a lot for 
cellar), where it appears there was no concurring negligence and 
the municipal authorities failed to cause to be erected a railing to 


prevent accidents to passers-by. Bunch v. Edenton, 431. 


3. The court intimate that the owner of the lot may be answerable in 
damages to the plaintiff, but this is no defence to the defendant town. 


Ibid. 


4. Arrest by policeman, when justifiable, 695. 
TRANSACTION WITH PERSON DECEASED, 499, 518, 521. 
TRESPASS ON POSSESSION, 324. 


TRIAL: 

1. An application for a new trial, except for error of law in its conduct, 
is addressed solely to the discretion of the presiding judge, whose 
decision is not reviewable on appeal; Therefore, where a party moved 
for a new trial upon the ground that he had found a witness whose 
testimony was material to his case, and stating in his affidavit how 
he came into possession of the name of the witness, &c.; J/eld, that 
the judge’s refusal of the motion was conclusive. Carson v. Del- 
linger, 226. 

2. Held further: The granting a new trial for newly-discovered evidence 
and for matter occurring since the trial, where the application is 
made to this court, is a matter of sound discretion, in the exercise of 
which the court will be governed by the peculiar circumstances of 
the case. Jb. 


3. Whether a new trial will be granted because the jury have been tam- 
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pered with, is a matter of discretion with the presiding judge upon 
the facts found by him. No undue influence upon them is shown 
here. State v. Gould, 658. 

The rule announced in State v. Washington, 89 N. C., 535, recognizing 
the power and duty of a judge to withdraw a juror and order a mis- 
trial in order to guard against fraudulent practices, affirmed. In 
such case there is no jeopardy, and the prisoner may again be put 
upon his defence. State v. Washington, 664. 

5. The jury were considering of their verdict in a capital case for ten 
days, and upon twice coming into court and being polled, each time 
they declared the jury would never agree, and the court directed a 
juror to be withdrawn and a mistrial entered; Held, no error, and 
the prisoner was not in jeopardy. The facts found by the court are 
conclusive, but the law reviewable. State v. Carland, 668. 


Where the trial in such case was removed from one county to another, 


the prisoner has no right to have the whole transcript of the record 


read to the jury, and the judge properly refused to allow more than 
the indictment and so much of the record as showed the jurisdiction 
of the court to be read. Jb. 

7. The alleged improper remarks of counsel in this case do not constitute 
ground for a new trial, since the judge cautioned the jury that the 
words complained of should not be permitted to make any impres- 
sion on their minds unfavorable to the defendant. State v. Wilson, 
736. See also, State v. Rivers, 758. 

A jury trial cannot be waived in a criminal action; hence where the 
facts were agreed upon by the state and the accused and submitted 
to the judge for his decision, it was held, that such a procedure is not 
warranted by the law. State v. Holt, 749. 


Examination of committing magistrate need not be under seal, 730. 


TRIAL BY JURY: 
Waived, cannot afterwards be demanded, 159 (2). 
Not contemplated by act allowing controversy without action, 163. 


Right of, in issue of fact involving equitable element, 192. 


Statute of limitations applicable to, 82 (3). 


Fraud in deed. 939 (2). 


TRUSTS AND TRUSTEES: 
1. In an action to enforce a parol trust, it appeared that in pursuance of 


an agreement a purchaser at execution sale was to hold the land 
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until his bid and other debts of the defendant in the execution were 
paid, and that, then, the purchaser was to convey to a son of the said 
defendant in trust for the father and his family. This was accord- 
ingly done, but the deed to the son was absolute upon its face; Held, 
that the court will enforce the trust. Link v. Link, 235. 


2. Held further: The question of fraud not being suggested by the answer 
or raised by the pleadings, it was error in the court below to refuse 
judgment upon the ground that the arrangement was for the purpose 
of defrauding creditors of the defendant in the execution. Jb. 


3. Held also: The action being to engraft upon the legal estate an equity 
created by parol, and not for reforming the deed, no allegation that 
the conditions were omitted by mistake or fraud in drafting the deed 
is necessary. Jb. 

4. A husband conveys land to a trustee “for the use of the party of the 
third part (his wife) and upon the trust hereinafter declared,” to-wit: 
that the trustee shall convey the same to such person as the trustor’s 
wife may direct in writing, or by will or other appointment; or, upon 
the trustor’s death, to the surviving wife; or pon the wife’s death 
without a will, to the party entitled by the law of the state; and the 
wife died intestate without heirs and without making any disposition 
of the estate as prescribed in the trust deed ; Held— 

(1). That, by a proper construction of the deed, a life estate only was 
intended to be secured to the wife, with a power of disposition of the 
whole estate. 

(2). Upon her death without executing the power, the husband be- 
came the equitable owner in fee of the remainder, and entitled to a 
conveyance of the legal estate from the trustee. 

(3). In such case there arises a resulting trust to the party creating 
the trust or to his heirs. Bond yv. Moore, 239. 


5. The rule which raises a trust in favor of one whose money was used in 


payment of land bought, has no application to the facts of this 


case. Ib. 

6. The deed does not point to any particular person to take the inheri- 
tance, but leaves it to pass under the law as undisposed of property ; 
and hence, under the rule above announced, the gefendant’s position 
that it passed to the heirs of the wife, and there being none, then to 
the University by the law of escheat, cannot be sustained. Jb. 


UNIVERSITY, escheat to, 540 (5), 385 (2). 


VALIDITY OF STATUTE, determined by direct pleading, 37 (3). 


VARIANCE, 658 (3). 
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VENDOR AND VENDEE: 
Defect of title, 248. 


Election to repudiate contract, 254. 


VERDICT: 
And judgment conclusive, 334. 
Presumption in favor of the legality of, 714 (3). 


Cannot be impeached by member of jury, 755. 
VERIFICATION OF PLEADING, 151. 
VOID JUDGMENT, 60 (3). 


WAIVER: 
In perfecting appeal must be in writing, 11. 
Of right of client, 19. 
Debtor does not waive right to exemption by failure to make demand at 


time of levy, 208. 


WIDOW: 
Not entitled to homestead, when, 202. 
Year’s support set apart under law of husband’s domicil, 527. 


WILLS: 

1. Where an estate is defeasible and no time fixed in the will for it to 
become absolute, the time of the devisor’s death will be adopted in 
preference to that of the devisee, unless there be words to forbid it. 
Price v. Johnson, 592. 

2. But, if there be an intermediate period between the death of the devi- 
sor and devisee to which the contingency can have reference, then 


the intermediate period must be adopted. Jb. 


5. Therefore, where the will provides that John, upon his arriving at th 


age of twenty-five years, “can take possession of the estate and do 
with it as he pleases,” but if he die without issue, then to be limited 
over, and he attains the said age and dies without issue; Held, that 
the intermediate period to be adopted is his attaining the age of 
twenty-five years. After that event, the estate in John became abso- 
lute, and the contingency of dying without issue not happening before 
that time, the limitation over cannot take effect. 0. 
1, Where a testator devised his “home plantation,” describing 


such manner as that upon the face of the will the court can see 
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land was meant to be included within its boundaries, it was held that 
evidence as to what the testator, at the time of making the will, 
“called and considered his home plantation,” was properly excluded. 
Evidence dehors is only received to explain an instrument in case of 
a latent ambiguity, and no such ambiguity appears here. McDaniel 
v. King, 597. 

5. A devise of “the whole of my lands” to devisees, includes land ac- 
quired by the testator after the publication of his will when no inten- 
tion to the contrary appears. A subsequent clause in the will here, 
directing “my other property of every kind not before mentioned to 
be sold,” refers to other personal property. Edwards v. Warren, 604. 


So much of the judgment below as undertakes to settle the rights of 


the defendants, beyond the instructions to the executor, is not author- 
ized in this proceeding. Jb. 

After a bequest of personal property, the testator devises lands (one- 
sixth part to be given to devisees named), and, upon the death of his 
wife provides that the same “be sold for the best price that can be 
obtained, and the money divided as hereinbefore named, that is to 
say, into six parts,” with a similar provision in other clauses of the 
will in reference to land and personalty, but without saying by whom 
to be sold: Held, that the executors have a power of sale by impli- 
cation. Vaughan v. Farmer, 607. 

8. The general rule, that executors have no power to sell lands directed 
to be sold for division among devisees, when no one is designated to 
make the sale, does not apply where by a proper construction of the 
vill the intent of the testator to vest such power in the executors 


appears by implication or otherwise. Jb. 


9, A testator expressing a wish that his executor shall close the adminis- 
tration of the estate in a particular manner, said: “As I hope the 
bonds and coupons will pay all of my just debts and considerably 
more, and save the lands, he is empowered to sell them as I would 
or he may think proper”; Held, that the word “them” refers to the 
bonds and coupons and does not embrace the lands. Pittman v. Ash- 
ley, 612. 

10. Where he designates certain lands to be sold and says, “1 wish my 
sisters to sell,” the sisters are empowered to sell and convey the 
same. Ib. 

11. A testator cannot appoint a testamentary guardian except to his own 
children. Tue Cope, 21562. Camp v. Pittman, 615. 

12. After a devise of land to two children, the testator expresses a wish 

that their father shall manage the property for them and act as their 


guardian until they become of age; He/d, that the direction for him 
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14. 


19. 
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to act as guardian does not constitute him a testamentary guardian, 
but the father has the right to take possession and manage the estate, 
as trustee, and without being required to qualify as guardian and 
give bond, as prescribed by statute. Jo. 

“T give to my four daughters the plantation on which I now live. 
They may sell the land and divide the money, or one may sell t 
another, but they must not divide the land. ” - * If 
any of my daughters die without issue, their portion is to be equally 
divided among the three survivors, &c.” ; Held, there is no direction 
that the land shall be sold, but only that the devisees may sell if 
they wish to do so. And hence the land is not converted into per- 
sonalty by the terms of the will. Taylor v. Maris, 619. 

Held further: Upon the death of the testator the daughters became 
seized as tenants in common of a fee-simple estate defeasible upon 
the death of any one of them without issue. JO. 

And on the death of one, her portion goes to her three sisters; and 
upon the happening of this contingency the words of the will are 
satisfied and a succession of survivorships excluded. J6. 

Testimony offered to explain the intention of the testator in the case 
of the “ &c.,” and to show that the portion of each dadghter dying 





was to go to the survivor or survivors, was properly ruled out. It is 
patent ambiguity arising on the face of the instrument and a ques- 
tion for the court. Jb. 

Parol evidence is admissible only where there is a latent ambiguity 
arising dehors the will—as to the person or thing meant to be 


described, or to rebut a resulting trust. J. 


. The testator devised land to his daughter for life with remainder to 


such children as she may leave her surviving; Held, that the land 
cannot be sold for partition during the continuance of the estate of 
the life tenant ( Williams v. Hassell, 73 N. C., 174, and 74 N. C., 484), 
for, until the death of the life tenant, those in remainder cannot be 
ascertained. Miller Ex-parte, 625. 

The testatrix owned railroad and state bonds which were placed on 
special deposit in the Citizens bank of Raleigh, where she had a 
thousand dollars to her credit; she also owned shares of stock in the 
Merchants and Farmers’ bank of Charlotte, but owned none in the 
Citizens bank ; and among other things she bequeathed to legatees 
“bank stock” in both of said banks, and then in a subsequent clause 
disposed of the said thousand dollars; Held, that the railroad and 
state bonds passed under the description “bank stock,” as it plainly 
appears from the general context of the will that the testatrix did 
not intend to die intestate as to any portion of her estate. The 
description of the subject of the legacy, as ‘‘bank stock in the Citi- 


zens bank,” resulted from inadvertence. Clarl: v. Atkins, 629. 
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20. Held further: The executors have the power to invest and control the 


legacy until the legatces arrive at full age—the interest to be paid to 
their guardian in the meantime. And also, thatthe money necessary 
to carry out the provision of the will in reference to the care of the 
legatees shall be paid out of said legacy. Jb. 

21. Where there is no residuary clause in a will, a bequest to a child by 
name who dies before the testator, lapses, and goes to the next of kin, 
and not to the other named legatees of the same class of which the 
deceased child was a member. Twitty v. Martin, 643. 

22. A legacy to one deceased at the time the will is made, is void, and 
goes to the next of kin. Jb. ° 

23. A legacy to the children of a deceased uncle, to be equally divided 
between them, is confined to those children who are living at the tes- 
tator’s death, Jb. 

24. When sale of land will be upheld to carry out purposes of testator, 
581 (4). 


WITHDRAWAL OF APPEAL BY ACCUSED, 655. 


WITNESS: 


1. The transaction or communication must be shown to be between the 





deceased and the witness, in order to incapacitate the latter from tes- 
tifying under section 343 of the Code of Civil Procedure. Lockhart 
v. Bell, 499. 

2. The witness under the facts of this case was held competent to prove 
the fact that the credit was endorsed on the bond; and to enable the 
court to pass on his competency, the witness may be permitted to tes- 
tify to the court whether the transaction was between him and the 
deceased or not. Jb. 


3. The deposition of.a witness who lives more than seventy miles from 
the place where the court is held, though not under subpeena (act of 
1881, ch. 279), may be read in evidence, subject to proper exceptions 
taken before entering upon the trial; but the opposite party may show 
that he lives within seventy miles of the court, in which case the 
deposition cannot be read. There was no statute requiring such wit- 
ness to be under subpeena at the time the depositions in this case 
were taken. Sparrow v. Blount, 514. 

4. But now it is provided that depositions may be taken “if the witness 
has been duly summoned.” THE Cope, 21358, sub-sec. 9. Jb. 


5. A witness is not incompetent, under THe Cope, 2590, to testify to a 
conversation had with two persons, one of whom being dead at the 
time of the trial, in reference to a contract between them and the wit- 
ness. Peacock v. Stott, 518. 
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6. Nor will the death of one of the partners in the firm incapacitate the 
witness from proving a transaction with the firm while the other part- 


ner, who was present at the interview, is living. Jb. 


7. A party to an action brought by the administrator of a deceased per- 


son to enforce a contract entered into between them, is not competent 
to testify, under section 590 of Tur Cong, to a conversation had in 
the presence of the deceased with his agent and attorneys in relation 
to the execution of the contract. Though the conversation was with 
the attorneys, yet they were acting for the deceased, in his presence 
and under his direction, and the substance of the transaction was the 
making of the contract and personal to the deceased. McRae v. 
Malloy, 521. 

8. The agents or attorneys in such case may be examined by either party 
to the suit, but the disqualification of the party to the cause is not 
removed, as the statute makes no exception where others were pres- 


ent. b, 


9. An oath administered substantially in the form prescribed by statute is 
sufficient, and hence it was held that the omission of a witness to 
repeat the words “so help me God,” is not assignable for error. The 
words are no part of the oath. State v. Mazon, 676. 

10. A witness for the State was required to swear that his evidence 
“against” the prisoner at the bar shall be the truth, &c.: Held, that 
the oath exacts from the witness, under penalties of perjury, all he 
knows material to the issue, and comprehends as well what mitigates 
as what tends to establish guilt. But the court recommend that the 


form prescribed by law be followed. Jo. 
WITNESS: 
Competency of when party to suit on bond executed prior to August, 
1868—96 (1). 
Deposition of, 508. 
WRITTEN ACKNOWLEDGMENT OF DEBT, 401 (2). 


WRITTEN INSTRUCTIONS, duty of judge to give when requested, 355 (2 


YEAR’S SUPPORT, of widow, set apart under law cf husband’s domicil, 527. 








